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MEASURE OF DAMAGES —LOSS OF 
PROFITS IN ACTION FOR NON-DE- 
LIVERY. 





Amongst the questions which touch upon 
the various branches of the law of contracts, 
and more especially upon the branch that 
relates to the measure of damages, few have 
been more debated than that which deals with 
the right to damages possessed by a plaintiff 
in an action for the non-delivery of goods, 
and the extent of that right. In considering 
the extent of that right, it has sometimes 
been broadly stated that a plaintiff in an ac- 
tion of that kind can not claim compensation 
for the profits which he would have made if 
the defendant had carried out his contract. 
That such a statement is not correct is now 
well settled. In order to see how far it has 
been modified we shall cite in their chrono- 
logical order a few of the decisions of the 
English courts, and deduce from them what 
seems to be the appropriate principle. 

In an early case decided in the Court of 
Common Pleas,! it was held that, on a bond 
conditioned for replacing stock, the obligee 
was not entitled to special damages for a 
profit he might have made if it had been 
sooner replaced. No notice of this probable 
profit was given to the obligor. 

The purchasers in Startup v. Cortazzi,? 
advanced money to the vendors for a quantity 
of linseed before delivery. Before the time 
fixed for delivery the latter gave the former 
notice that he was unable to perform his con- 
tract. The court was of opinion that in es- 
timating the damages in an action for non- 
delivery, the plaintiffs were not entitled to 
take the price of linseed at the time of the 
trial as a criterion, and the plaintiffs not hav- 
ing proved that they had sustained any spe- 
cial damages from the non-delivery of the 
seed and the non-return of the money, that 
the repayment of the money advanced with 
simple interest upon it, and the payment of 


1M’ Arthur v. Lord Seaforth, 2 Taunt. 257. 
22C. M. & R. 167. 
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the difference between the contract price and 
the price of the linseed at the time when it 
ought to have been delivered, was that to 
which the plaintiffs were entitled. ‘‘Another 
criterion’ [of the measure of damage], said 
Baron Alderson, ‘‘is to consider the loss of 
the gain which the party would have made if 
the contract had been complied with. In the 
present case, the loss which the plaintiffs 
have sustained arises from their having been 
kept out of their money.”’ 

The point determined in Clare v. May- 
nard,? was that, in an action for breach of 
warranty of a horse, the plaintiff can not re- 
cover as special damage the loss of a bargain 
for resale of the horse, though the contract 
of resale at a profit had been actually com- 
pleted before the unsoundness was discovered. 
‘*The plaintiff,’’ said Mr. Justice Coleridge, 
‘“‘can not recover upon this record. The 
declaration merely alleges that the plaintiff 
bought the horse at so much, and resold him 
at so much more, not alleging any cause of 
the advance. That shows only that the 
plaintiff is seeking to recover for a good bar- 
gain lost, which, it is admitted, can not be 
done.”’ 

The rule laid down by the Court of Ex- 
chequer in Hadley v. Baxendale,* was that 
where two parties have made a contract which 
one of them has broken, the damages which 
the other party ought to receive in respect of 
such breach of contract should be such as 
may fairly and reasonably be considered 
either arising naturally, 7. e., according to the 
usual course of things from such breach of 
contract itself, or such as may reasonably be 
supposed to have been in the contemplation of 
both parties at the time they made the con- 
tract, as the probable result of the breach. 
In Bromley v. Chesterton,® it was held that, 
where a tenant holds over after the expiration 
of a notice to quit, the landlord is entitled to 
recover against him the reasonable damages 
and costs sustained by him in an action at the 
suit of a party to whom he had contracted to 
let the premises, but to whom the tenant’s 
wrongful act had prevented him from deliver- 
ing possession. The special damage was 
sought to be recovered in Portman v. Mid- 


86A. & E. 519. 
49 Ex. 341. 
52C. P.N. S. 592. 
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dleton,® by reason of the plaintiff having en- 
tered into a contract with a third party to re- 
pair for him a steam threshing-machine. The 
court decided in favor of the defendants, on 
the ground that there was no such evidence 
as would lead to the conclusion that it was in 
the contemplation of the parties that the 
breach of the coniract entered into between 
the plaintiff and the third party, and the re- 
covery of damages from the plaintiff by that 
third party in consequence, would be the 
probable result of the breach by the defend- 
ants of their contract. 

In an action for non-delivery of cloth for 
cap-making, Wilson v. Lancashire and York- 
shire Railway Co.,7 the Court of Common 


Pleas held, in accordance with the above rule | 


in Hadley v. Baxendale, that the plaintiff was 
entitled to recover as damages the amount of 
the diminution in value of the cloth by reason 
of the season for making-up and selling caps 
having passed, but not for the loss of antici- 


pated profits or the expenses of travelers des- | 








liable. Speaking of the decision in Hadley v. 
Baxendale, Mr. Justice Crompton observed 
that ‘‘no more is meant by the decision in that 
case than that the damages must be such as 
naturally flow from the defendant’s breach of 
contract, and when the defendant is aware 
that there is a contract now in existence, the 
loss which is occasioned by the plaintiff’s ina- 
bility to perform this contract appears to me 
to constitute damages which naturally flow 
from the defendant’s breach of contract.’’ 

It was argued in Great Western R. Co. v. 


| Redmayne® that the profits of a particular 


! 


contract can not be recovered ; and that upon 
non-delivery by a railway company the true 


_ measure of damages is the difference between 


patched on journeys rendered fruitless by rea- | 
son of the inability to execute their orders. | 


The question decided in the negative was, 
whether in an action against a common car- 
rier for negligence in not delivering goods 
intrusted to him within a reasonable time, the 
consignee has a right to claim in the shape of 
damages the profit he would have made upon 
the sale of them if they had been delivered in 
proper time. Mr. Justice Willes intimated 
that no amount of notice would suffice to fix 
the defendants with that liability. 

An instance in which a notice has been held 
sufficient will be found in Prior v. Wilson.® 
There a ship belonging to the defendant was 
taken by the plaintiffs for the purpose of con- 
veying coals to the coast of Africa. It was 
known by the defendant that Admiralty con- 
tracts were out for sending coals to that 
coast, and that the bills of lading were to he 
sent in by the 31st of December. The defend- 
ant failed to perform his contract, and the 
court held that he was liable in damages for 
the expenses incurred by the plaintiffs in con- 
sequence of such failure in the performance 
of the contract, the above notice of the Ad- 
miralty contract being sufficient to render him 


| 
| 








the market value of the article on the day on 
which it would have been delivered and the 
day on which it is delivered. In the absence 
of notice to the defendant of the object. for 
which the goods were sent, the court held that 
the plaintiff could not recover from them 
profits which would have been derived from a 
sale. 

In Featherston v. Wilkinson” it was argued 
that evidence of a sub-contract by a purchas- 
er would be inadmissible unless the defend- 
ants were shown to have had notice thereof. 
In that case the plaintiff contracted with the 
defendants that they should be ready with 
their ship to receive a cargo of coal on a cer- 
tain day. The defendants broke their con- 
tract, and the plaintiff was consequently 
obliged to charter vessels at an advanced 
freight, and to buy coal at a higher price. He 
was allowed to recover the totul difference in 
price. 

One of the most recent and interesting cas- 
es is that of Simpson v. London and North- 
western Railway Co." The plaintiff claimed 
for loss of profits and loss of time by reason 
of the defendant’s negligence in not deliver- 
ing certain samples, To the argument that 
such profits had never been held recoverable, 
Chief Justice Cockburn replied: ‘‘Can it be 
disputed that these profits would have been 
recoverable if an express stipulation had been 
made that the goods should be delivered by a 
particular day, and the defendants had been 
told what the result of non-delivery would 


9L. R.1C. P. 329. 
0 L, R. 8 Ex. 122. 
nL. R.1Q. B. Div. 274. 
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be? * * * * The law, as it is to be 
found in the reported cases, has fluctuated ; 
but the principle is now settled that whenever 
either the object of the sender is specially 
brought to the notice of the carrier, or cir- 
cumstances are known to the carrier from 
which the object ought in reason to be in- 
ferred, so that the object may be taken to 
have been within the contemplation of both 
parties, damages may be recovered for the 
natural consequences of the failure of that 


object.’’ Similarly Mr. Justice Blackburn 


has summed up the effect of Hadley v. Bax- 
endale by saying that damages are to be for 
the natural consequences of a breach of con- 
tract made under circumstances of which both 
parties were aware. !2 

The principle which runs through the au- 
thorities is that established by Hadley v. Bax- 
endale, viz., that a contracting party can only 
be liable for such consequences as may be 
reasonably supposed to have been in the con- 
templation of both contracting parties at the 
time of making the contract, and that no con- 
sequence which is not the necessary result of 
a breach can be supposed to have been so 
contemplated, unless the other party had no- 
tice thereof. Such being the principle, the 
decision in each case must depend upon the 
circumstances of the case. 








CONCERNING THE RIGHT TO TAKE DEPO- 
SITIONS. 


The statute of this State giving a party a right 
to take the deposition, before the trial, of an ad- 
verse party, has recently received a singular con- 
struction by the St. Louis Court of Appeals, in the 
case of Levering v. Schnell, which was a suit for 
damages caused by the alleged false representa- 
tions by defendants of facts partly within their 
exclusive knowledge. 

Pending the suit and several months before the 
trial, plaintiffs took the depositions of two of the 
defendants, upon the issues in the pleadings, and 
read them in evidence as admissions at the trial. 
When the depositions were taken, each of those 
defendants was in good healt, and all resided in 
the City of St. Louis. The case went to the Court 
of Appeals, (No. 1473) whose decision is final. 
The question of the right to take the depositions 
was not raised by the record, and was not pre- 
sented to the eourt for decision. Nevertheless, 
the court held that the plaintiffs had no right to 
take the depositions. ‘They (plaintiffs) said 


® Corz v. Thames Iron Works, L. R. 3 Q. B. 186. 





Hayden, J., “resorted to the practice—now it is to 
be hoped almost obsolete—of taking the deposi- 
tions of the adverse parties to compel them to dis- 
close before the trial what they knew—it not ap- 
pearing that there was any such cause for taking 
their depositions as the statute on that subject con- 
templates. . It is hardly necessary to say that the 
provisions in the witness act as to striking out the 
adverse party's pleading, refer to depositions 
really such, not sham depositions, taken without 
cause, for the purpose of discovery. Wag. St. p. 
1374, sec. 7, being Rev. Stat. sec. 4016. The pro- 
cess of inquisition in this case was not productive 
of proof.” 

The statute provides that “any party to a suit 
pending inany court in this State,may obtain the 
deposition of any witness to be used, in such suit, 
conditionally.”’ Rev. Stat. sec. 2130. And any 
party ** may compel any adverse party ”’ to testify 
‘‘in the same manner and subject to the same 
rules as other witnesses.”” See 4012. And 
‘* either in court or before any person authorized 
to take his deposition.’’ See 4016. The court in 
denying the right to take the deposition of an 
adverse party, in case his attendance might be 
procured at the trial, have given the statute a 
construction at variance with its words and with 
its meaning as understood and acted upon by the 
profession throughout the State. The statute 
says that in a pending suit, the deposition of any 
witness, may be taken **to be used in such suit 
conditionally.”’ It dees not say that the depo- 
sition is to be taken conditionally, for, according 
to the statute, itmay be taken for the sole reason 
that the suit is pending and the party is a witness. 
‘*'The institution of the suit is the only guaranty 
demanded of the plaintiff's earnestness. He may 
then take the deposition.’ 57 Mo. 603, opinion by 
Judge Lewis, at Chainbers. After being taken and 
returned into court, it is ‘* to be used in such suit 
coniitionally,’’ that is, if the witness be dead, or 
from sickness is unable to come isto court or has 
removed from the State etc. The court do not 
deny that the deposition of a party though resi- 
dent at the place of trial, may be taken to 
prevent the loss of evidence, by sickness at the 
time of trial, or by death before the trial, 
for these are two of the contingencies ex- 
pressly provided for by the statute—but the 
court decide that if such party is alive and in 
good health there is no need, and consequently 
no right, to take his deposition. To test 
the soundness of this decision, take the not 
infrequent case of sudden death of a person, up 
to that moment in good health. After he is dead, 
his deposition cannot be taken — before he died, 
he was in good health, and that is the court’s rea- 
son why his deposition could not then, legally, be 
taken. Or take one of the numerous cases of 
serious illness which may or may not result in 
death. While the party was in health, his depo- 
sition according to the court’s decision could not, 
legally, be taken. While the sickness continues, 
it is impossible to take it. If the sickness does 
not end in death, but in a return to health. then 
the court’s reason again applies and there is no 
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right to take it. The legislature knew that ‘in 
the midst of life, we are in death,’ and acting 
upon that knowledge passed the statute permitting 
depositions to be taken in all pending suits, to 
provide against the loss of evidence from sickness 
or death. And previous to the time of this de- 
cision it was never supposed by any one thac it 
was possible to take a deposition to provide 
against such contingencies, except when the de- 
ponent was alive and well. 

The court call the taking before the trial of the 
deposition of an adverse party, who, if alive and 
well, could be present at the trial, a ‘* process of 
inquisition.” It does not deny that such party 
can be examined at the trial, by his adversary, 
and forced to disclose what he knows about the 
facts in issue or swear falsely. Therefore, the 
compelling a defendant to testify is not the ‘‘pro- 
cess of inquisition,’’ to which the court refers. 
Now if the defendant is examined say thirty days 
before the trial and forced then to tell his story, 
as he would be forced to tell it at the trial, is it 
not manifest, that it is something else than the 
being forced to tell his story which constitutes the 
alleged ‘* process of inquisition.’’ Has that phrase 
any meaning? 

It is the dishonest party alone who can de- 
rive any benefit from this ruling? Not to be 
required to speak at all, is the privilege he craves, 
and whether he is forced to testify before or at the 
trial, he regards it all as a ‘‘process of inquisition.”’ 
By exempting him from being required to tell his 
story before the trial, at which but little investiga- 
tion can be made into whatever he may choose to 
say, the temptation to provide a false story is held 
out to him, and the opportunities to detect its fal- 
sity are materially lessened. 

If the witness is also an adverse party and is 
present in court, his deposition being signed 
by him, can be used as his admission in writ- 
ing. 27 Mo. 34. If the deposition is true, he 
can not be legally hurt by its being read as an 
admission, and the other party is entitled to 
the admission because itis the truth. If a mis- 
take was made he is present in court to correct it. 
Itis only upon the theory of its being wilfully 
false, or being true, stands in the way of his 
telling a false story at the trial, that itcan bea 
hardship upon him; but this is a hardship which 
a court of justice has no disposition to alleviate. 

But aside from the right to take the deposition 
of a party, pending the suit, so as tu provide 
against the loss of evidence by death or other- 
wise, the statute giving any party the right to 
compel the adverse party to submit to an examin- 
ation, orally or by deposition, was intended as a 
substitute for the interrogatories to bills in chan- 
cery and for bills of discovery, by which the de- 
fendant was made to disclose what he knew for 
the benefit of the other party, before other testi- 
mony was taken. Under the old system, all bills 
were, in one sense, bills of discovery through the 
interrogatories annexed to them (Story’s Eq. Jur. 
sec. 689); but the bill of discovery proper had 
for its sole object the compelling the adverse 
party to give evidence to be used against himself 





in a suit at law then pending or about to be 
brought, and if the suit was then pending, it was 
stayed until the disclosure was made. This being 
in advance of the final hearing, gave the opposite 
party the opportunity to investigate the truth of 
the responses and take testimony in respect 
thereto. In several of the States of this country 
before parties to suits were empowered by law to 
testify, bills of discovery were supplanted by 
statutes allowing the adverse party in actions at 
law to be examined on interrogatories before the 
trial, and if the party to be examined did not 
answer at the appointed time, he was proceeded 
against for contempt, or his pleading stricken out, 
or the cause was continued so that he could be 
examined before the trial. The reason for enact- 
ing these statutes was said by the courts to be **to 
expedite and cheapen’’ the process of obtaining 
the results reached by the bill of discovery. 5 
Ala. 152,731; 6 Ala. 438. Nowhere is there a 
trace of an intention to give up the benefits of 
such discovery. ‘‘No bill of discovery is now al- 
lowed since our statute has provided other more 
convenient modes by which every purpose of such 
bills can be attained.” 26 Mo. 253. 

When the statutes admitting parties to testify 
orally or by deposition were passed, some of the 
States retained the old methods of procuring the 
examination of an adverse party before the trial, 
and the courts in those States held that the bill of 
discovery and the examination by deposition were 
concurrent, and a party might interrogate his ad- 
versary by either method. 44 Miss. 805; 20 N. J. 
Eq. 79. In the other States, including Missouri, 
no provision is mad¢, other than the statutes per- 
mitting parties to testify, and allowing a party to 
compel his adversary to give his deposition. The 
Supreme Court of Missouri say: ‘These pro- 
visions of our statute, which have been there since 
the provision of 1835, were probably designed as 
a substitute for the ancient chancery practice in 
regard to interrogatories appended to a bill, and 
had the same object in view, which was to give a 
party an opportunity to sift the conscience of his 
adversary.’’ 58 Mo. 235. As these interrogato- 
ries were required to be responded to by the de- 
fendant in his answer to the bill, a disclosure 
necessarily had to be made by him before the day 
of trial, and his position then was precisely that 
of an adverse party who, under our statute, is 
made to give his deposition before the tria:. 

The New York Court of Appeals, in comment- 
ing on the right to examine the adverse party be- 
fore trial, by a simple modern process, say, ina 
recent decision: ‘It is suggested that it is a power 
liable to abuse in the use it may be put to in 
harrassing of antagonists by inquisitorial inqui- 
ry. It is not a sound argument which rea- 
sons against the existence of a power from the 
possibility of the abuse of it. And it is not to be 
denied that the prudent and legitimate use of it 
will not, of necessity, be found vexatious, and 
that it has heretofore proved of benefit to honest 
suitors, and a great aid to justice. If the power 
which the court of chancery had under the former 
practice was exercised without vexation to de- 
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fendants, why may not the same power be be- 
nignly exerted by the courts at this day?’’ 64.N. 
Y. 120. And in the same case, the court thus de- 
scribes the scope of the bill of discovery as used 
in the former practice: ‘It enabled a suitor to 
procure the precise information, if it lay in the 
mind of his adversary, on which he migbt frame 
his pleadings in his action for relief; might select 
the persons whom he should make defendants, 
and procure the knowledge of facts which would 
qualify him to come to trial well prepared.’ 
None of the old forms of legal machinery by 
which this preliminary examination of the ad- 
verse party was had,is now in use in Missouri, 
but there are in place of them, statutory provisions 
by which *‘every purpose of such bills can be at- 
tained.’’ The right remains, but the process is 
simplified and cheapened. 

How is the taking of the deposition of an ad- 
verse party, under our statute and before the day 
of trial, different from the old bill of discovery, 
except that it is simpler, speedier and less expen- 
sive? If, in a pending suit in Missouri, the 
plaintiff’s case can be proved only by the defend- 
ant who resides at the place of trial, or by wit- 
nesses residing at a distance, the taking of whose 
depositions would be troublesome and expensive, 
and the plaintiff believes that the defendant unuer 
oath, will admit the facts, but is not so sure of it 
as to hazard his case at the trial upon defendant’s 
testimony alone, what objection can there be, in 
reason, to the taking of defendant’s deposition 
before the trial? If he admits the facts, then the 
trouble and expense of taking the other deposi- 
tions are avoided. If he does not admit them,then 
this expense and trouble, for the first time, be- 
come necessary. This is just what was done in 
every suit in equity under the old system. The 
defendaxt was first called on to answer the inter- 
rogatories to the bill. If his answers sustained the 
plaintiff’s case, that was the end. If they did not, 
then plaintiff took the depositions of such other 
witnesses as he had. The right to take the depos- 
ition of the defendant for such a purpose among 
others, is the substitute for interrogatories to the 
bill. Itis a part of the reformed system of civil 
procedure, now in use in Missouri, and of which 
it has been said, ‘‘scarcely a rule is embodied in 
it, the substance of which had not long prevailed 
in the courts of equity.’’ Bliss on Code Plead- 
ing, p. VII. 

The object of all trials on issues of fact is to as- 
certain the truth so that it may govern the appli- 
cation of the law. In cases growing out of fraud, 
the most prolific of all the sources of litigation, 
the effort of the wrong-doer is to conceal the evi- 
dence of his acts. To hold generally, that a 
plaintiff who is seeking redress for a fraud upon 
him, can not thoroughly prepare his case for pres- 
entation in court, by diligently seeking and fol- 
lowing every clue to a full discovery, before the 
day of trial, and bringing the results of his inves- 
tigation into court on the day of trial, would be 
absurd. Yet when it is held that the wrong-doer 
can not be forced to give an account before the 
trial day, of that which is chiefly within his own 





knowledge, and thus furnish clues to guide fur- 
ther search into what he alone has made dark, 
what is it but shutting the plaintiff off from the 
main avenue of inquiry until it is too late to effi- 
ciently use it, and giving the defendant the oppor- 
tunity and temptation to concoct a truth-seeming 
falsehood, and atthe trial and when he knows 
that none, or but a limited investigation, can be 
had, to let it out upon the court or jury, like a 
flash from a dark lantern. Every lawyer knows 
that in such cases false swearing upon the part of 
the defendant is always to be apprehended, and it 
is the part of prudence and in the interest of jus- 
tice to compel the defendant to tell the story, 
whose tenor and details can not be known before 
it is told, as soon as possible, so that it may be 
scrutinized and tested before the trial. and if found 
false, there exposed. In many instances where 
the story is untrue, its falsity can be proven only 
by witnesses, who are at a distance from the place 
of trial—perhaps residents of other States—how 
can their testimony be procured, if this unknown 
story may be held back, concealed, until the day 
of trial? Undoubtedly, the examination of such 
defendants before the day of trial, is disagreeable 
to them. They regard it as a ‘‘process ef inquis- 
ition’’ and detest what the court has been pleased 
to call ‘‘sham’’ depositions; but then it is the 
same quarrel which the ancestors of such defend- 
ants had with the bills of discovery and interrog- 
atories to other bills, which both sifted and wrung 
their consciences in advance of the day of hearing 
and compelled them, if they would not confesss 
their wrong, to, at least, exhibit the disguises and 
indicate the lurking places of fraud, so that fur- 
ther inquiries looking to its complete discovery, 
might be directed to the right quarter. 
The process for such discovery whether it 
be by the old methods or the new, has 
been made a subject of praise. both by courts and 
legal authors. Story in his Equity Jurisprudence, 
commends it because it ‘‘narrows the chance of 
successful evasion.’’ Sec. 68. The New York Court 
of Appeals say it has ‘‘proved of benefit to hon- 
est suitors and a great aid te justice.’’ 64.N. Y. 
120. The St. Louis Court of Appeals character- 
ize itas “sham.” 








COMMON CARRIER—CONTRACT TO CARRY 
BEYOND ROUTE—AUTHORITY OF AGENT. 





GROVER & BAKER SEWING MACHINE CO. v: 
MISSOURI PACIFIC R. CO. 





Supreme Court of Missouri, October Term, 1879. 


1. A railroad company may be bound by special con- 
tract, but not otherwise, to transport persons or prop- 
erty beyond the line of its own road. 


2. A local freight agent has no authority to enter into 
acontract forthe transportation of goods beyond the 
line of the company. 


Thos. J. Portis and E. A. Andrews for appellant : 
Bryant & Homes for appellee. 
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HENRY, J. delivered the opinion of the court: 

This was an action in the Jackson special law 
and equity court, to recover of defendant dam- 
ages for the loss of a sewing-machine shipped 
over its road, from Kansas City to Osceola, Mo., to 
one James M. Thompson. The answer alleged that 
Osceola is not on the line of defendant’s road and 
that defendant made no contract to transport the 
sewing-machine to that point. ‘There was a 
judgment for plaintiff from which defendant has 
appealed. 

The evidence shows that defendant was operat- 
ing a road from Kansas City to St. Louis, which 
at Sedalia, Mo., connects with the M. K. & T. R. 
Co., running south from that point, beyond the 
town of Clinton, which is a station on said road 
and the shipping point for Osceola, twenty-seven 
miles distant from Clintof, and neither the de- 
fendant nor the M. K. & T. R. Co. was shown to 
be a common carrier between Clinton and Osce- 
ola, nor was there any railroad between those two 
points, nor was it shown that there was any com- 
mon carrier between those points. It is agreed 
that Joseph M. Lee would testify if present, that 
he was at the time of the execution of the receipt 
given for said machine, defendant’s freight agent 
at Kansas City, and had general authority to act 
as defendant’s freight agent at Kansas City, but 
that the rules of the company did not permit him 
to enter into any contracts for transportation of 
freight beyond the terminus of defendant’s line, 
or off the line of said road, without special per- 
mission from defendant’s general freight agent at 
St. Louis. It was expressly agreed that said Lee 
was the freight agent of defendant at Kansas City 
and by his duly authorized clerk, Leonard, exe- 
cuted and delivered to plaintiff the following re- 
ceipt: 

Kansas City, Mo., March 7th, 1872. 

Received of Grover & Baker S. M. Co. in good 
order, by Mo. Pac. R. R. Co., to be delivered in 
like good order unto James M. Thompson, Osce- 
la, Mo. 

Marks, articles, weight. 

Box and frame containing one sewing-machine. 

Signed, J. M. Lee, 100 Ibs. 
Agent, L. 

James M. Thompson, Osceola, Mo. 

The box and crate containing the machine 
reached the town of Clinton, and there the crate 
containing the machine-frame, and a certain box, 
were delivered to Jacob Blinckenhoff, to be deliv- 
ered to said Thompson at Osceola. Upon the de- 
livery of said box to said Thompson, it proved to 
be a box containing leather and shoe findings, 
shipped to him from St. Louis, and the machinery 
of said sewing-machine was never delivered to 
said Thompson or to plaintiff. 

The receipt sued on was furnished, filled out 
and presented to said clerk of Lee, by plaintiff for 
signature. It was not shown that plaintiff had 
ever before shipped over said road sewing ma- 
chines or other goods to be delivered at Osceola, 
or that defendant had ever held itself out as a car- 
rier of goods to that point.. On this state of facts, 
was plaintiff entitled to recover? 





That a railroad may by contract subject itself to 
the obligation of a common carrier beyond its own 
line, is well settled by the weight of authority, 
but as was said in Railroad Co. v. Pratt, 22 Wall. 
124, the result of American authorities, limits the 
carriers liability as such to his own line, when no 
special contract is made. In Perkins v. P. 8S. & 
P. R. R. Co., 47 Me. 593, it was held that, ‘a rail- 
road company may be bound by spscial contract, 
but not otherwise, to transport persons or proper- 
ty beyond the line of its own road.”’ This remark 
was criticised in Lock Co. v. Railroad, 48 N. H. 
355, in which we think it was shown that the 
term express contract could hardly have been 
used in its strict sense, to signify a contract in the 
form ofa direct promise or undertaking, in lan- 
guage, oral or written, proper to show a positive 
agreement, since the judge who delivered the 
opinion of the court speaks of a case where the 
carriers would be liable, on the ground that they 
held themselves out as common carriers to that 
place, ‘tin which case (remarks the judge in the 
New Hampshire Case) as I understand it, the con- 
tract would not be express in the strict or usual 
sense of the term, but implied from the conduct 
of the party.’’ Taking the criticism as just, the 
doctrine may be stated that a railroad company 
may be bound by contract, express or implied, 
but not otherwise, to transport persons or proper- 
ty beyond the line of its own road. As thus de- 
clared,it is fully sustained by the authorities, 
both in the United States and England. The vi- 
tal question, therefore, in the case is whether the 
defendant's freight agent at Kansas City had au- 
thority to make the centract sued on; and in this 
case, thatis to be determined by ascertaining 
whether or not the power to make the contract 
was within the general scope of the agent’s ap- 
parent authority. If it was, then although the 
regulations of the company forbade him from 
making such a contract, unless plaintiff was aware 
of such regulations, the company is bound. Here 
the agent was forbidden to make such contracts, 
but there is no evidence tending to show that 
plaintiff was informed of such regulations. ‘The 
whole question then depends upon the character 
of Lee’s agency, whether it was general or special. 

There is a marked distinction between special 
and general agents, with respect to the authority 
to bind the principal. The principal is bound by 
the acts of the general agent, though such acts are 
in violation of the agents instructions, while the 
principal is not bound by the unauthorized acts of 
a special agent. Story on Agency, §§ 17-20. 
Smith in his Mercantile Law, p. 59, thus states the 
doctrine: ‘‘The authority of a general agent to 
perform all things usual in the line of business in 
which he isemployed can not be limited by any 
private order, or directions not known to the par- 
ty dealing with him.”’ 

The agreed statement does not show that Lee 
was a general freight agent of defendant, but is 
only to the effect that the testimony would show 
that the contract sued on was executed by 
Lee, then the freight agent of defendant’s road at 
Kansas City, and the testimony of Lee was that 
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he was the freight agent of defendant at Kansas 
City, that he had general authority to act as de- 
fendant’s freight agent at that point, but that the 
rules and regulations of the company did not per- 
mit him to enter into any contract for the trans- 
portation of freight, beyond the terminus of de- 
fendant’s road, without special permission from 
defendant’s general freight agent at St. Louis, 
and that he did not have at that time such special 
permission. In Wait v. Albany etc. R. Co., 5 
Lans. 477, the court held that, ‘strictly 
speaking, the business of a carrier, such 
as defendant, is confined to its own line, 
and the general scope of its subordinate 
agent’s authority must be limited to its business.” 
Some of the cases deny, even to a general agent, 
authority to bind the company by a contract to 
transport goods beyond its own line, unless ex- 
pressly authorized to do so. But the doctrine 
announced by Sutherland J.,in his dissenting 
opinion in the ease of Burtis v.Buffalo ete. R. Co., 
24 N. Y. 274, we think the better doctrine, viz.: 
that if defendant had the power to make or to au- 
thorize the making of such contract, then the per- 
son acting as the general freight agent should be 
deemed to have been clothed with all the power 
to make contracts for freight or in respect to the 
carrying and delivery of freight, that the princi- 
pal had. But here there was no proof whatever, 
that Lee was the defendant's general freight agent. 

The evidence for plaintiff only proved @im a 
station agent, and Lee’s testimony that he was 
subordinate to a general freight agent at St. 
Louis, and by that agent was expressly forbidden 
to make such a contract. No course of dealing 
between plaintiff and the company’s agent at 
Kansas City was shown from which the authority 
of the agent to make the contract might be in- 
ferred. It was not shown that the company had 
held itself -out as a carrier ef goods between 
Kansas City and Osceola, and the naked question 
is presented whether a local freight agent can 
make a contract for the company, not only unau- 
thorized but expressly forbidden, for the trans- 
poration of goods beyond its line. We think that 
the company is not bound by such a contract 
made by the agent. 

In Railroad Co. v. Pratt, supra, there was evi- 
dence that Graves, the station agent, had author- 
ity to make the contract, and that for five years 
he had been the company’s agent at Potsdam, and 
that the plaintiff had been in the habit of trans- 
porting horses over the defendant’s railroad to 
Boston, a point neither a terminus nor on the line 
of the road. The court held that ‘“‘the power ina 
railroad corporation to make contracts to carry 
beyond its line, is coincident with the power to 
make contracts for transportation with other car- 
riers, and is confined to the governing officers of 
the corporation, and that its subordinate agents 
do not possess that power unless it has been ex- 
pressly conferred upon them, or has been so ex- 
ercised by those who exercise the general author- 
ity as to have become the established business of 
the road.”’ In Burroughs v. Norwich, ete. R. 
Co., 100 Mass. 26, the plaintiffs relied upon a re- 





ceipt signed and delivered to them by the defend- 
ant’s station agent at North Oxford, by the terms 
of which the defendant ‘‘promised to forward and 
deliver the goods tothe order of Trumbull, Slade 
& Co., New York.’’ The station agent had been 
accustomed to give to the plaintiffs’ precisely 
similar receipts for goods delivered by them to 
the defendants at North Oxford to be transported, 
but the blank forms of these receipts were fur- 
nished by plaintiffs themselves, and the officers of 
the defendant’s corporation did not know that 
such receipts were given by the station agent, and 
receipts supplied by those officers to the station 
agents, and which they were accustomed to fill up 
and deliver when requested, for goods to be trans- 
ported to New York were of a different form, 
stipulating that the goods should be transported 
by defendants to New London, and thence by 
steamboats of the Norwich and New York Trans- 
portation Company to New York, and that in case 
loss or damage should be incurred, the company 
should be responsible therefor in whose actual 
custody the goods might be when such loss or 
damage occurred. The station agent at North 
Oxford was the proper person to receive and sign 
receipts for goods delivered at that station, but 
had no other authority to sign and deliver to 
plaintiffs the receipts relied uyron than was to be 
implied from the above facts. The court held 
that these facts were *‘clearly insufficient to war- 
rant a court or jury in inferring that he had au- 
thority to bind defendants as commen carriers 
beyond the line of their own railroad.” 

That case is directly in point, but itis not ne- 
cessary for this court to adopt so stringent a rule 
as was there announced in order to determine 
against plaintiff the question of the authority of 
the agent, Lee, to make the contract relied upon 
in this case. There were several facts there from 
which authority in the agent might have been in- 
ferred that are notin this case, which only pre- 
sents, as before stated, the naked question, 
whether or not the defendant is bound by such a 
contract as Lee signed for the company, without 
express authority to do so, and against the ex- 
plicit directions to the contrary from his superior 
officer, the general freight agent, there having 
been no previous dealings between the plaintiff 
and the company from which plaintiff might rea- 
sonably have inferred such authority, and the 
company not having held itself out asa common . 
carrier to a point béyond its line of road. On 
such a state of facts there can be no doubt that 
the company is not liabie on the contract made by 
the agent. The court below, by its first instruc- 
tion for plaintiff, left it to the jury on the above 
facts to determine whether the agent, Lee, had 
authority to make the contract with plaintiff or 
not. 

It should have declared, as a matter of law, that 
on said facts plaintiff could net recover, or given 
the second instruction of those asked by defend- 
ant, “that the contract sued on asa contract of 
defendants to carry to the town of Osceola is 
void.”’ 

Judgment reversed and cause remanded. 
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All concur, except Houeu, J., who having been 
of counsel, did not sit in the case. 





NOTICE BY REGISTRATION—OMISSION IN 
RECORD—SUBSEQUENT PURCHASER. 





SINCLAIR v. SLAWSON. 





Supreme Court of Michigan, June, 1880. 


A statute required the register ot deeds to keep an entry 
bookin which it was his duty to enter the date of deeds 
and mortgages left for registration, the names of the par- 
ties,the situation of the lands, etc.; and the instruments 
are afterwards recorded at full length in books provided 
for that purpose. A mortgage left forrecord was properly 
noted in the entry book, butin copying it into the record 
the name of the mortgagee was omitted. Held, that this 
error did not defeat it as to subsequent purchasers, as 
the two books together supplied all necessary informa- 
tion. 


Appeal from Montcalm. In Chancery. 

Isaac H. Parish, for complainant; Ellsworth & 
Sapp, for defendants. 

Coo_Ley, J., delivered the opinion of the court: 

This is a bill to foreclose a mortgage. The 
defendants claim. the premises as bona fide 
purchasers under the mortgagor. The only 
question of law which is raised by the record is 
whether the mortgage is defeated by the convey- 
ances to these defendants by reason of an error in 
recording it. It appeared that the register of 
deeds was making use in his office of books made 
up of printed blanks; and that, in attempting to 
fill up one of these for the record of the mortgage 
in suit, he wholly omitted the name of the mort- 
gagee. It is not pretended that in any other par- 
ticular the record was incorrect. The defendants 
bought without making an examination of the 
record, and there is no claim that they had ex- 
press notice of the mortgage. The question, 
then, is whether the defective record was of any 
avail to complainant as construetive notice of his 
mortgage? Under a New York statute, which 
provided that no mortgage should ‘defeat or 
prejudice the title of any bona fide purchaser, un- 
less the same shall have been duly registered,” 
Chancellor Kent held that ‘ the regis try is notice 
of the contents of it and no more,and that the 
purchaser is not to be charged with notice 
of the contents of the mortgage any further than 
they may be contained in the registry. The pur- 
chaser is notjbound to attend to the correctness 
of the register. It is the business of the mort- 
gagee; and if a mistake occurs to his prejudice, 
the consequences of it lie between him and the 
clerk, and not between him and the bona jide pur- 
chaser.”? The statute, he adds, intended the 
registry ‘‘as the correct and sufficient source of 
information; and it would be a doctrine produc- 
tive of immense mischief to oblige tae purchaser 
to look at his peril to the contents of every mort- 
gage, and be bound by them, when different from 
the contents as declared in the registry. The 








registry might prove only a snare to the pur- 
chaser, and no person could be safe in his purchase 
without hunting out and inspecting the original 
mortgage, a task of great toil and difficulty. I am 
satisficd that this was not the intention, as it cer- 
tainly is not the sound policy of the statute.”’ 
Frost v. Beekman. 1 Johns. Ch. 288, 298. 

The mistake in the record in that case consisted 
in a misrecital of the amount secured. The case 
has been often followed. In Sanger v. Craigue, 
10 Vt. 555, the érror consisted in misdescribing 
the land. In Jennings v. Wood, 20 Ohio, 261, the 
name of the grantor in a deed was incorrectly 
given. In Parret v. Shaubhut, 5 Minn. 323, the 
mistake consisted in the omission of ene of the 
subscribing witnesses, whereby the deed was 
made to appear insufficiently executed. In Shep- 
herd v. Burkhalter, 13 Ga. 443, the name of 
the mortgagor was not appended to the mort- 
gage as recorded. In Sawyer v. Adams, 8 
Vt. 172, the deed was recorded in an unused book 
and not indexed. ‘Terrell vy. Andrew Co., 44 Mo. 
309, was another case of error in giving in the re- 
cord the amount of the mortgage, and the follow- 
ing are cases in which the thing conveyed was 
misdescribed. Chamberlain v. Bell, 7 Cal. 292; 
Miller v. Bradford, 12 Lowa, 14; Baldwin v. Mar- 
shall, 2 Humph. 116; Brydon v. Campbell, 40 Md. 
331; Breed v. Conley, 14 Iowa, 269; Gwynn v. Tur- 
ner, 18 Iowa, 1. This court has also held that a 
sheri@’s notice of attachment was ineffectual 
where by mistake it failed to describe the land 
attached. Barnard v. Campau, 29 Mich. 162. 

On the other hand, it has been held in Illinois, 
under a statute which gave a deed effect as against 


’ subsequent bona fide purchasers from the time it 


was filed for record, that the grantee was not af- 
fected by errors in recording, he ‘having done all 
that the law required of him when he had filed his 
deed with the recorder. Merrick v. Wallace, 19 
Ill. 486; Polk v. Cosgrave, 4 Biss. 437; Riggs v- 
Royland, 4 Biss. 445. So, in Alabama, under a 
statute which made a conveyance “ operative as a 
record *’ from the time it was left for registration, 
it was decided that a mortgage was a valid lien 
for the whole amount, though incorrectly re- 
corded as fora smaller sum. Mims v. Mims, 35 
Ala. 23. The following are cases which recognize 
the rule that filing a deed for record gives it effect 
as arecord: Dubose v. Young, 10 Ala. 365; Bank 
of Kentucky v. Hagan, 1 A. K. Marsh, 306. The 
different conclusions in these cases are the result, 
in the main, of differences in the statutes under 
which the records have been made or attempted, 
and perhaps if all the statutes had been alike, all 
the decisions would have been harmonious. 

The doctrine, that he who claims the benefit of 
registry laws must bring himself within them, is 
universally admitted. It becomes important, 
then, to see what our own statutes are which bear 
upon this case; for these after all, and not the 
decisions of other States. must control. We have 
no statute which makes a record necessary to the 
validity of a conveyance as between the parties. 
Godfroy v. Disbrow, Wal. Ch. 260; Brown v. 
McCormick, 28 Mich. 215. The recording is only 
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for the preservation of evidence, and for notice 
to subsequent purchasers and incumbrancers. 
Every register of deeds is required to keep 
an entry book of deeds and an entry book of 
mortgages, each page of which shall be divided 
into six columns with the following headings: 
Date of reception; Grantors (or Mortgagors) ; 
Grantees (or Mortgagees); Township where the 
lands lie; To whom delivered after being recorded ; 
Fees received. In the entry book of mortgages 
he shall enter all mortgages and dther instruments 
intended as securities. and all assignments of any 
such mortgages or securities; and he shall note 
in such book the day, hour and minute of the re- 
ception, and the other particulars. in the appro- 
priate columns, in the order in which such instru- 
ments are respectively received; and every such 
instrument shall be considered as recorded at the 
time so noted. Comp. Laws, secs. 4226. 4227. 
These instruments are afterwards to be recorded 
at full length, in proper books procured for the 
purpose, (Comp. Laws, sec. 4228,) and a general 
index made of them all, with the names of the 
parties alphabetically ‘arranged. Comp. Laws, 
sec. 4230. 

This mortgage, therefore, was in the law con- 
sidered as recorded, and for all the purposes of 
notice and protection was recorded when it was 
left for record and noted in the entry book. No 
one pretends there was any defect or mistake in 
that entry. The complainant proved his mort- 
gage, with the register’s certificate of due record 
indorsed thereon, and the defendants, in their en- 
deavor to show that it was not recorded in fact, 
showed only the error in copying the mortgage at 
large in the book kept for that purpose, and did 
not question the record in the entry book. It 
must be assumed, therefore, that that record was 
correct, and that it showed the names of the par- 
ties, the date of record, and the township in 
which the land was situated. Usually, in such 
offices, considerable time must elapse between 
the entry and the actual copying of the instru- 
ment upon the record book, and during all that 
time the entry book will constitute the record, 
and will be the means whereby third parties will 
be notified of conveyances. The record in that 
book will not be complete in itself, because it will 
not contain a particular description of the land, 
but it will direct the inquirer to the deed on file. 
* and the two together will give full information. 
The one supplies all deficiency in the other. 

This mortgage, then, was recorded for the pur- 
poses of notice when it was filed, and remained 
effectual as against subsequent purchasers and 
incumbrancers for a time at least. When, if ever, 
did it cease to be recorded? Was it when a more 
complete record was attempted? Did the failure 
to make the more complete record render nuga- 
tory the one already made? No doubt the entry 
in the entry book loses its importance when the 
instrument entered is properly recorded, because 
from that time the completed record gives the 
fullest information, and it will be that, to which 
the general index will refer persons who are 
searching the records. But it will remain are- 
cord, nevertheless, and it may have its import- 





ance in some cases. Every man who finds a 
mortgage recorded is notified by the date of the 
record that there is a record of certain particulars 
respecting the mortgage in the entry book, which 
he can at once refer to; and if any of those par- 
ticulars chance to be omitted in the record book 
of mortgages, he understands where he can ob- 
tain information concerning them. 

Now, there was no omission or mistake in this 
‘ase in.respect to the name of the mortgagor. 
Any one searching for mortgages by him would 
have been directed by the general index to the 
defective record of this mortgage, end he would 
have found that record just as readily as he would 
have found it if correct. In this the case differs 
from one like Jennings v. Wood, 20 Ohio, 261, in 
which the name of the granter was omitted in the 
record; for means of tracing the conveyances are 
lost when you do not find in the index, as grantor 
or mortgagor, the name of the party in whom the 
title appears to stand. 

The defective reeord is of a mortgage. which 
upon the face of it appears to be a mere nullity; 
for it is manifest that there can be no mortgage 
without a mortgagee. But the very nature of the 
defect in the instrument is one that would in- 
stantly challenge attention; fer no one for any 
conceivable purpose could be supposed to have 
an interest in placing such an instrument upon 
record. If actually defective, as the record would 
indicate, no one conid claim a lien by virtue of it, 
and if made dishonestly by the mortgagor it 
could charge nothing, cover nothing and deceive 
nobody. The suggestion of mistake when the 
record is examined is inevitable and spontane- 
ous. 

It is not necessary, however, to discuss or raise 
any question of the implications that may be sup- 
posed to arise from sucha record; and in this 
opinion we neither express nor intimate any opin- 
ion upon the question whether a purchaser would 
be bound to take notice of this record if it stood 
by itself, or would be put upon inquiry by it. 
This record does not stand alone. All persons 
are notified by the law that the record entry re- 
mains, and that it contains certain particulars, 
among which is the very one which is absent 
from the record where the mortgage is recorded 
at large. [t may be said that the entry-book 
record is temporary in purpose, being designed as 
a guide merely to the deeds remaining in the files, 
and being superseded by the complete record 
when made. But the admission of this does not 
fully meet the present case. If the register, be- 
fore the deed was recorded, were to take and de- 
stroy it, the mortgage would not thereby be lost, 
but in the words of the statute would be still con- 


. sidered as recorded, and the entry would evidence 


the fact. If he made a pretense of recording it, 
without intending to do so in fact, but made a de- 
fective record purposely, the result must be the 
same. In each case the reason for the temporary 
record remains and is as forcible asever. Indeed, 
the reason holds good in every case until a perfect 
record is made, which supersedes the entry record, 
because it embraces all the particulars there 
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found, and many others. It holds good, there- 
jore, in this case. 

We say nothing about, and express no opinion 
upon, any case that differs in its facts from this. 
Here the entry record has not been wholly super- 
seded, and it still remains, and purchasers must 
take notice of it. With the other record it shows 
a mortgage complete in all its parts; the one sup- 
plementing the other completely, and giving to 
a purchaser information as full and definite as he 
could have if the original mortgage were spread 
out before him. 

The decree appealed from must be reversed. 
and the cause remanded, with directions to enter 
decree for complainant in the usual form. The 
complainant will recover costs of both courts. 

The other justices concurred. 


NoTE.—The registry acts of the. various States, 
whilst differing in many, and, in some cases, essential 
characteristics, have in common the effect of making 
the record of the deed constructive notice to all the 
world. 

1. As to the Character of the Notice.—As stated in the 
above case Chancellor Kent held that ‘‘the registry is 
notice of the contents of it and no more, and that the 
purchaser is not to be charged with notice of the con- 
tents of the mortgage any further than they may be 
contained in the registry.’? Frost v. Beekman, 1 
Jolins. Ch, 288. Of the other cases cited in the prin- 
cipal case is Terrell v. Andrew County, 44 Mo. 309, 
which holds that notice of the contents of instruments 
is imparted after filiny, only where the contents are 
correctly spread on the record and not otherwise. 
The court say: ‘‘Hard and urcertain would be the 
fate of subsequent purchasers if they could not rely 
upon the record, but must be under the necessity be- 
fore they act of tracing up the original deed to see 
that it is correctly recorded.’’ Besides the cases 
noted in the decision above may be mentioned others, 
most of which will be found cited in Gilchrist v. 
Gough, 63 Ind. 576, 8 Cent. L. J. 166. In Sanger v. 
Craigue, 10 Vt. 555, ‘*west half’’ was written for 
**east half’? in the description of the property. In 
Jennings vy. Woods, 20 Ohio, 26, the name of the 
grantor was recorded Samuel Granger, when it should 
have been Lemuel, it being held by the cuurt, Spald- 
ing, J., dissenting, that it was not notice to subse- 
quent purchasers as the deed of Lemuel Granger. In 
the dissenting opinion,the opposing authorities are fully 
set out and commented upon. In Gilchrist y. Gough, 
63 Ind. 576,as in Terrell v. Andrew County, sxpra,the 
error was in the amount of the mortgage. On the 
other hand, in Merrick v. Wallace, 19 Ill. 486, it is 
held that ‘*a party performs his duty by leaving his 
deed for record with the proper officer. ‘ie mistake 
or faults of the officer do not affect his right.’’ In 
this case there was a strong suspicion that the record 
had been tampered with, and a point was made that 
the certificate of the recorder was proof that the deed 
was recorded as it was. And it was so held. It was 
also held that **the record of a deed describing prem- 
ises by an impossible sectional number is sufficient to 
put a party purchasing from the same grantor upon 
inquiry. and may amount to notice of a prior grant.’’ 
So in Wims v. Wims, 35 Ala. 23, it was held as 
stated in the principal case now considered. The dif- 
ference in statutes will probably not entirely account 
for the difference in ruling, but different views of 
publie policy entered into the discussion. Says Chan- 
cellor Kent in the case cited, Frost v. Beekman: ‘*The 
act in providing that all persons might have recourse 
to the registry, intended that as the correct and sufli- 





cient source of information; and it would be a:doc- 
trine productive of immense mischief to oblige the 
purchaser to look, at his peril, tothe contents of ev- 
ery mortgage, and to be bound by them, when differ- 
ent from the contents as declared in the registry. 


The registry might prove only a snare to the pur-- 


chaser.’’ In the Illinois case; it was the hard- 
ship to the previous grantee of holding him bound 
by the error of the recorder when he had com- 
plied with the law in filing his deed, that the court 
seemed to consider paramount. But the decision did 
not rest on this alone. 

2. As to the Law Requiring Entry Books to be Kept. 
In Gilchrist v. Gough, supra, a mortgage was entered 
on the entry book properly, but erroneously recorded 
for $500 instead of $5,000. ‘*Held, that the mort- 
gage did not take priority over a subsequent bona 
Jide mortgage for a valuable consideration, ’’ except as 
tothe amount for which it was actually recorded. 
Nor was the actual knowledge that the mortgage was 
indexed as one for $5,000 sufficient to put the sub- 
sequent mortgagee on inquiry and charge him with 
notice of the mistake in the record. In that case, it 
appear that an entry book showing date of reception, 
names of grantors, names of grantees, description of 
lands, volume and page, was recorded, was required 
to be kept by recorder, in which all deeds should be 
entered, noting the particulars in appropriate col- 
umns; and every such deed or instrument shall be 
deemed recorded atthe time so noted. The court 
say of the entry book that *‘the entries there made of 
the matters specified in the statute are notice of those 
matters and no others.’’ ‘*They are notice of the 
existence of the deed or other instrument, of the 
exact date of its reception for record, of the parties 
thereto, grantor and grantees, and of the description 
of the land to be affected thereby, but the fact that an 
entry must also be made of the volume and page where 
such deed or other instrument will be found of 
record, shows very clearly, we think, that it never 
was intended that the entry in the entry book should 
be notice of the contents of such deed or instrument.’’ 
With regard to the memorandum of the amount in the 
index, the court said: ‘‘If a person should find that 
there was a discre ancy or variance between the 
index to the record and the record itself,as to a matter 
which the record was obliged to contain, we think he 
might well and reasonabiy conclude that the record 
was right and the index wrong, without any further 
inquiry.’’ In this case, Kessler v. State, 24 Ind. 313, 
is overruled. 

3. Is the Notice Given by the Entry Book Superseded 
by the Record of the Instruments?—In Sinclair vy. 
Slawson, now considered, the judgment of the court 
goes only to the effect that in a case of a manifest de- 
fect, as in omitting the name of the mortgagee, the 
entry book should be resorted to in order to ascertain 
whether the deed appears defective there also. A 
distinction is drawn between the omission of the name 
of the grantee and grantor, ‘*for the means of tracing 
conveyances are lost, when you do not find in the in- 
dex, as grantor or mortgagor, the name of the party 
in whom the title appears tostand.’’ The application 
of this principle is not then likely to take a very wide 
range. 

4. Would this be Law in Missouri2—A similar book 
of entry of deeds is required to be kept to that men- 
tioned in the Michigan case, and the statute provides 
‘‘that the instrument shall be considered as recorded 
from the time it was delivered for record.’’ And 
further provides that from the time of filing the same 
it shall impart notice to all persons of the contents 
thereof. In considering this statute in Terrell v. An- 
drew County, the court say: ‘‘ According to the lit- 
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eral interpretation of the section, no notice is im- 
parted till the instrument is actually placed on record, 


and then it relates back to the time of filing.’’ ‘*A 
person in the examination of titles, first searches the 
records; and, if he finds nothing there, he looks to 
see if any instruments are filed and not recorded. If 

‘nothing is found, and he has no actual notice, so far 
as he is concerned, the land is unincumbered. If he 
finds a conveyance, he goes no further; he never in- 
stitutes an inquiry to find whether the deed is correct- 
ly recorded, or the contents literally transcribed.’’ 
**The statute says that when the deed is certified and 
recorded, it shall impart notice of the contents from 
the time of filing. Certainly; but this is to be under- 
stood in the sense that the deed is rightly recorded, 
and the contents correctly spread upon therecord. It 
never was intended to impose upon the purchaser the 
burden of entering into a long and laborious search to 
find out whether the recorder had faithfully per- 
formed his duty.’’ 

The exact question of the notice given by the entry 
book is not here considered, as the case was one of a 
defect which could not be ascertained by reference to 
it, but the court in coustruing the statute (Rev. Stat. 
1855, p. 364, § 41; § 692 Rev. Stat. 1879), which pro- 
vides: ‘‘Every such instrument in writing, certified 
and recorded in the manner hereinbefore prescriped, 
shall from the time of filing the same with the re- 
corder for record, impart notice to all persons of the 
contents thereof, and all subsequent purchasers and 
mortgagees shall be deemed, in law and equity, 
to purchase with notice,’’ say that it is the 
record which imparts notice which notice relates back 
to the time of filing. Besides, if the entry book shows 
the name of the grantee, and the record does not, 
how is the investigator to determine which is right? 
Only by reference to the deed itself, whichthe deci- 
sion holds is not required. 

See as to character of notice, and the subject gen- 
erally: Ford v. James, 4 Keyes, 300; Peck v. Williams, 
10N. Y. 518: New York Life Ins. Co. v. White, 17 
N. Y. 469; Brown v. Kirkman, 1 Ohio St. 116; Sawyer 
v. Adams, 8 Vt. 272; Luch’s Appeal, 44 Pa. St. 519; 
Speer v. Evans, 47 Pa. St. 141; Schell v. Stein, 76 Pa. 
St. 400; Miller vy. Bradford, 12 Iowa, 14; Barney v. 
McCartney, 14 Iowa, 510; Tully v. Holland, 1 Swan 
({Tenn.), 396; Sheppard v. Burkhalter, 18 Ga. 443; 
Chamberlain v. Bell, 7 Cal. 292; Barnard v. Campan, 
29 Mich. 162; Brydon v. Campbell, 40 Md. 331; Bishop 
v. Schneider, 46 Mo. 472; Musick v. Barney, 49 Mo. 
458; McClurg v. Phillips, 57 Mo. 214; Garrard y. 
Davis, 53 Mo. 322; Digman v. McCollum, 47 Mo. 872, 
Smith v. Madison, 67 Mo. 694. 





INVIOLABILITY OF TRIAL BY JURY—UN- 
LAWFUL ARREST. 





SWART v. KIMBALL. 





Supreme Court of Michigan, April, 1880. 


1. The right of trial by jury can not be taken away by 
the legislature; and the jury the accused is entitled to is 
one trom the vicinage of the alleged offense. 


2. Aparty can not protect himself from the conse- 
quences of an unlawful arrest by offering as a defense 
the order of a superior officer. 


Writ of error to Alpena County. 
Kelly & Clayberg, for plaintiffin error; Turnbull 
& McDonald, for defendant in error. 








The facts are fully stated in the opinion. 

Coo_Ley, J., delivered the opinion of the court: 

This is a remarkable case on the law and on the 
facts. By ‘An act for the better protection of 
the public lands, and to punish the cutting and 
carrying away of timber therefrom,” approved 
February 12th, 1857, (Comp. Laws, ch. 256), the 
cutting down or destroying, or causing to be cut 
dewn or destroyed, any trees standing or growing 
on any of the lands of the State, or lands held in 
trust by the State, or the taking and carrying 
away of any trees or parts thereof, or any timber 
or lumber made therefrom, so cut or destroyed, 
when the same was wilfully and knowingly done, 
and with intent to convert the same to the use of 
the party or his employer, was made a felony, if 
the value of the trees, etc., exceeded the sum of 
$25, and a misdemeanor when the value did not 
exceed that sum. The maximum punishment for 
the felony was five years’ imprisonment in the 
State prison. ‘The fifth section of the act provi- 
ded that ‘‘all prosecutions under this act may be 
either by indictment or information in the county 
where the offense is committed: or, if it be com- 
mitted in the upper peninsula, in any county of 
said peninsula; if in the lower peninsula, in the 
county where the offense was committed, er in 
such other county as the commissioner of the 
State land office or the attorney-general shall, by 
written instructions to the prosecuting attorney 
thereof, direct.”’ 

The sixth section provides that ‘*such informa- 
tion shall be brought by the attorney-general, or 
by the prosecuting or district attorney of the 
county where the same is to be prosecuted. It 
shall set forth the offense with reasonable cer- 
tainty; shall not be filed nor have effect without 
an affidavit of some credible person verifying the 
charges therein contained, which shall he filed at 
or before the time proeess shall issue for the ar- 
rest of the accused; nor until the circuit or dis- 
trict judge of the court shall, by an indorsement 
thereon, allow the same to be filed. When so al- 
lowed, the proper prosecuting attorney shall take 
out a warrant from the office of the clerk, in the 
usual form, as near as may be, for the arrest of 
the accused; and whether the prosecution be by 
indictment or information, the warrant of arrest 
may be directed to the sheriff of the same or any 
other county, and may be served anywhere in tie 
State, by arresting the offender and committing 
him for trial in the proper county.’’ The further 
provisions relate to forms and methods of pro- 
cedure, and need not be recited here. 

In the summer of 1878, Mr. Swart, the plaintiff 
in error, was in the employ of the State land de- 
partment, in looking after trespasses on State 
lands, and was infermed by reports of his 
predecessor, then on file or of record in 
the land office, that a trespass had been 
committed by Kimball, the defendant in 
error, in the County of Alpena. He went 
to Alpena, partly to inquire into this tres- 
pass, and while there claims to have obtained evi- 
dence of a further trespass by Kimball, committed 
more recently. He went to see Kimball, and en- 
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deavored to make him settle for the alleged tres- 
passes, but did not succeed. The accounts given 
by the two parties as to the interviews between 
them differ very considerably, that of Swart only 
showing an endeavor in a proper way to obtain a 
settlement for the timber cut, while Kimball gave 
evidence tending to show that he denied having 
committed any trespass, --d that Swart made 
threats of criminal prosecuuuon against him, with 
the evident purpose to extort money from him, 
whether innocent or guilty. The attempts at a 
settlement failed, and Swart proceeded to insti- 
tute a prosecution. He went to Lansing, two 
hundred and fifty miles or so from the county of 
the alleged trespass, and there procured an in- 
formation to be drawn against Kimball, to which 
the land commissioner appended an order to the 
prosecuting attorney of Ingham County, direct- 
ing him ‘to prosecute the foregoing information 
in the County of Ingham, and State of Michigan.” 

The following is the verification appended to 

the information: 
** State of Michigan, County of Ingham: 

‘“*Menzo Swart, of the village of Flushing, in 
in the County of Genesee, being duly sworn, de- 
poses and says: First, that he has heard read the 
foregoing information, and that he knows the con- 
tents of the same; second, that he knows the con- 
tents of the foregoing information, and that he has 
good reason to believe, and does believe, the same 
to be true as therein set forth; third, and further 
saith not. Subscribed,’ &c. 

Upon the information thus verified, and without 
any further or other evidence that an offense had 
been committed, or that the accused was probably 
guilty of any violation of law, a warrant was 
issued out of the Circuit Court for the County of 
Ingham, commanding the arrest of Kimball, 
and his production in that court to answer the 
information. Kimball was arrested by virtue of 
this warrant by an officer, who arrived with him 
in Mason the third day thereafter, and immedi- 
ately placed him in jail, where he remained for 
thirteen days. At the end of that time he ob- 
tained legal assistance, and applied to the Hon. 
George M. Huntington, circuit judge, for a writ of 
habeas corpus to inquire into the legality of his 
imprisonment; and the writ having been granted 
to him, he was discharged ona hearing. In the 
Angust following, he brought suit against Swart 
for false imprisonment in causing his arrest and 
incarceration, and obtained judgment, and this 
judgment is now before us for review on excep- 
tions. 

The record in this case does not show on what 
ground Kimball was discharged by the circuit 
judge; whether it was because, in his opinion, the 
act under which the prosecution took place was 
invalid, or because the proceedings under it 
were not in conformity to its provisions. The 
circuit judge who tried the action for false im- 
prisonment seems to have sustained the act. In 
this he was plainly in error. The act is not only 
tyrannical and oppressive in the last degree, and 
such as no legislature, even if its power was am- 
ple, should ever have passed, but it is manifestly 





in conflict with one of the plainest and most im- 
portant provisions of the Constitution. The Con- 
stitution of the State provides: ‘*The right of trial 
by jury shall remain, but shall be deemed to be 
waived in all civil cases, unless demanded by one 
of the parties in such manner as shall be pre- 
scribed by law.” Article VI., § 27. The right is 
toremain. What right? Plainly, the right as it 
existed befure — the right to a trial by jury as 1t 
had become known to the previous jurisprudence 
of the State. Underwood v. People, 32 Mich. 1. 
The right is not described here; it is not said 
what shall be its incidents; it is mentioned as 
something well known and understood under a 
particular name; and, by implication at least, 
even a waiver of its advantages is forbidden. If 
the accused himself cannot waive them, plainly 
the legislature cannot take them away. 

The next section of the Constitution repeats the 
guaranty of this method of trial ‘‘in every crimi- 
nal prosecution,”’ and nothing is better settled on 
the authorities than that the legislature cannot 
take away a single one of its substantial and bene- 
ficial incidents, (Opinions of Judges, 41 N. Y. 
550; Ward v. People, 30 Mich. 116;) and even the 
accused cannot waive any one of the essentials. 
Work v. State, 2 Ohio St. 296; Cancemiv. People, 
18 N. Y. 128; Hill v. People, 16 Mich. 351; Allen 
v. State, 44 Ind. 461. Now, that in jury trial it is 
implied that the jury shall be of the vicinage, is 
familiar law. Blackstone says the jurors must be 
‘“‘of the visne or neighborhood, which is inter- 
preted to be of the county where the fact is com- 
mitted.’’ 4 Com. 350. This is an old rule of the 
common law, (Hawk. P. C., b.2, c. 40; 2 Hale P. 
C. 264;) and the rule was so strict and imperative, 
that if an offense was committed partly in one 
county and partly in another, the offender was not 
punished at all. Hawk. P. C., b. 2, c. 25; 1 Chit. 
C. L.177. This over-nicety was long since dis- 
pensed with, but the old rule has, in the main, 
been preserved in its integrity to this day. 

It is true that Parliament, as the supreme pow- 
er of the realm, made some exceptions, which are 
enumerated by Mr. Chitty in his treatise on Crim- 
inal Law, vol. I., p. 179, the chief of these being 
cases of supposed treason or misprision of treason, 
examined before the privy council, and which, 
under a statute of Henry VIII., might be tried in 
any county; and offenses of the like character 
committed out of the realm, and which, by a stat- 
ute of the same arbitrary reign, were authorized 
to be tried in any county in England. But it is 
well known that the existence of such statutes, 
with a threat to enforce them, was one of the 
grievances which led to the separation of the 
American colonies from the British Empire. If 
they were forbidden by the unwritten constitution 
of England, they are certainly unauthorized by 
the written constitutions of the American States 
in which the utmost pains have been taken to pre- 
serve all the securities of individual liberty. It 
has been doubted in some States whether it was 
competent even to permit a change of venue, on 
the application of the State, to escape local pas- 
sion, prejudice and interest. Kuh y. State, 1 
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Coldw. (Tenn.) 344; Osborn v. State, 24 Ark. 624; 
Wheeler v. State, 24 Wis. 52. But this may be 
pressing the principle too far, (State v. Robinson, 
14 Minn. 447; Gut v. State, 9 Wall. 28;) but no 
one doubts that the right toa trial by a jury of 
the vicinage is as complete and certain now as it 
ever was, and that in America it is indefeasible. 
1 Bish. C. L., (2d ed.,) § 552; Whart. C. L., § 277; 
Paul v. Detroit, 32 Mich. 108; Ward v. People, 30 
Id. 116. 

If we needed evidence of the value of the right, 
we would find abundance of it in this record. A 
citizen is arrested on a criminal accusation, and 
carried off to a distant part of the State’for trial. 
If he is poor, and relies upon many witnesses for 
his exculpation, this will, almost of necessity, put 
it out of his power to make a complete defense; if 
he is a man of moderate means, the defense may 
ruin him. The State makes no provision for pay- 
ing the expenses of witnesses for the defense, ex- 
cept on a showing that it is impossible for the de- 
fendant, for want of means, to procure their at- 
tendance, and we all know that when provision is 
made it is meager and imperfect, and leaves to the 
prosecution a great advantage. Especially is this 
advantage great when the State officers take 
charge of the prosecution with abundant means, 
as they are likely to do when State property is in- 
volved. Buta disadvantage quite as great as the 
want of means is likely to be experienced in the 
fact that the accused is away from his friends, and 
among strangers who will know of him only this: 
that he is under arrest upon presumptive proof of 
being a felon. Of what avail is a man’s good rep- 
utation to him under such circumstances, when 
the neighbors who know it are at a distance, 
and when the very accusation among strangers 
will necessarily fix upon him a strong suspi- 
cion? 

We have not the slightest hesitation in declar- 
ing that the act of 1857, in so far as it undertakes 
to authorize a trial in some other county than that 
of the alleged offense, is oppressive, unwarranted 
by the Constitution, and utterly void; but plain as 
this is, it is no plainer than that the poor and in- 
sufficient provision it makes for the protection of 
accused parties was not observed in this case. 
When this act was passed, the grand jury was 
still retained as a part of the judicial system of the 
State. When the act for the trial of criminal ac- 
cusations upon informations was passed, two 


.years later, full provision was made for an exam- 


ination of a criminal charge before a magistrate, 
and an information was not suffered to be filed 
until the accused had @ad opportunity to be 
heard, and the examining magistrate had decided 
that a prima facie case was made against him. 
Comp. Laws, § 7944. This examination was sup- 
posed to give the accused all the protection, and 
even more, than he would have had from a grand 
jury. An information filed without this examina- 
tion would be dismissed as unwarranted. Wash- 
burn v. People, 10 Mich. 372; Annis v. People, 13 
Id. 511. 

The act of 1857 did not provide for any such pre- 
liminary examination, and there may be a ques- 





tion whether the general law respecting informa- 
tions in criminal cases applies to these trespasses 
on public lands. But regardless as the act of 1857 
was of private rights, it did not assume to permit 
a man to be arrested and incarcerated in 
prison without some evidence of his guilt. 
There must be, the act declared, ‘tan afli- 
davit of some credible person, verifying the 
charges’’ contained in the information. Charges 
are not verified by an affidavit that somebody is 
informed and believes they aretrue. Thisis mere 
evasion of the law. The most improbable stories 
may be believed ot any one, and the man most 
free fiom any reasonable suspicion of guilt is not 
safe if he holds his freedom at the merey of any 
man, three hundred miles off, who will swear that 
he has been informed and believes in his guilt. 
It is easy to tell falsehoods, and those who are 
least fitted to judge of their credibility are gener- 
ally the very persons who will believe them be- 
cause they are told. But to substantiate charges, 
within the meaning of the law, evidence is re- 
quired, and not merely suspicions, or informa- 
tions, or beliefs. Bish. Cr. Pro., §§ 716, 719; 
Commonwealth y. Lottery Tickets, 5 Cush. 
(Mass.) 369; Brown v. Kelly, 20 Mich. 27; People 
v. Judge of Wayne Circuit, 37 Id. 334. 

It is said that an information thus verified was 
sustained in Washburn v. People, 10 Mich. 372, 
and so it was; but that was an information filed 
after the evidence of guilt had been made on pre- 
liminary examination, and the verification was 
required only by way of showing good faith in 
the prosecution, and not to make out a prima facie 
case, as this is. The Constitution itself expressly 
requires a showing of cause before warrant shall 
issue. Art. 6, § 26. The arrest in this case would, 
therefore, have been unwarranted even if the law 
had been valid. 

The justification of Swart having failed utterly, 
it remains to be seen whether he was injured by 
any rulings of the circuit judge which could affect 
the amount of the recovery. There is no room 
for saying that Swart was protected in what he 
did because he acted under the orders of his su- 
perior ofticer. The land commissioner could law- 
fully give no such orders, and Swart could law- 
fully obey none. 

There was no error in allowing Kimball to 
prove that the expense of an attorney fee of $50 
was incurred in obtaining h‘s discharge. The 
declaration averred that plaintiff incurred large 
expense in obtaining his liberation from impris- 
onment, and this was a sufficient allegation of 
special damages for this purpose. 

It is complained that the judge used the word 
extortion in connection with the attempts of 
Swart to bring about a settlement with Kimball. 
Perhaps it would have been better not to use the 
word, but whether there was an attempt at extor- 
tion wouid necessarily be judged by the jury, 
upon the evidence given by Swart to show that he 
believed Kimball guilty. If he did believe it, he 
should have endeavored to obtain payment for the 
timber; if he did not, he was attempting extor- 
tion. A eareful reading of the evidence does not 
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satisfy us that any injustice was done to Swart in 
this regard. 

There was some evidence introduced, however, 
which it is said was clearly erroneous. It was 
proved, under objection, that Swart subsequently 
endeavored to ebtain new papers against Kimball, 
in Ingham County, and that the circuit judge re- 
fused to permit the information to be filed. Swart 
might have done this of malice, which would 
have been greatly reprehensible, or he might have 
done it inthe belief that Kimball was guilty, 
which would render him blamable only, as he 
eught to have known that this distant prosecution 
was illegal. But the proper construction of am- 
biguous conduct must always be for the jury, 
and we can not help believing, after reading the 
record, that this evidence tended as much to aid 
Swart as to injure him; that it was quite as likely 
to lead to a belief in his gooa faith as in his pur- 
pose to injure and oppress. 

The award which the jury made was the very 
moderate one of $350, and this gives abundant 
evidence that the jury viewed the conduct of the 
defendant in the most faverable light. If, there- 
fore, the evidence was improperly received, we 
should think the case a proper one for applying 
the rule that error without injury shall not reverse 
the judgment. Cummings v. Stone, 13 Mich. 70; 
Sinclair v. Murphy, 14 Id. 392; Sherman v. Dal- 
rymple, 19 Id. 239; Slocomb v. Thatcher, 20 Id. 
52; Hill v. Robinson, 23 Id. 24. But my brethren 
all think the evidence was competent. The judg- 
ment will be affirmed with costs. 

Allconecur. Affirmed. 








ABSTRACTS OF RECENT DECISIONS 


ENGLISH, IRISH AND CANADIAN CASES. 


MARRIED WOMAN’S SEPARATE EsTaATE—GENERAL 
ENGAGEMENT — AFTER-ACQUIRED PROPERTY. — A 
general engagement of a married woman who has 
separate estate, made on the faith or credit of such es- 
tate, binds all property belonging to her at the date of 
judgment in the action, whether it belonged to her at 
the time of the engagement or was acquired after- 
wards; and it binds such property, even if originally 
subject to restraint on anticipation, provided that be- 
fore the judgment the restraint had become inoper- 
ative by the death of the husband. And it seems it is 
immaterial whether or not the woman had any sepa- 
rate estate atallat the time of the engagement. Je 
Bromley, Bromley v. Norton, 21 W. R. 155, explain- 
ed.—Pike v. Fitzgibbon. English High Court, Chy. 
Div. 28 W. R. 667. ‘ 


eo 

LANDLORD AND TENANT—COVENANT AS TO LAND- 
LORD’S FIXTURES—IMPLIED COVENANT AS TO TRADE 
FIXTURES—UNDERLEASE.—An underlease of a nur- 
sery ground contained a covenant that the tenant 
would, at the end of the term, deliver up all land- 
lord’s fixtures. The underlessors held under a lease 
containing a covenant by them to deliver up at the end 
of the term not only landlord fixtures but also trade 
fixtures. The underlessee who knew that there was a 
superior lease erected greenhouses on the premises; 
nd at the end of the term having been restrained 








from removing them brought an action for their value 
gainst their underlessors, who demurred. ‘Held, 
that there was no implied representation and covenant 
giving the underlessee the right to remove trade fix- 
tures and representing that the underlessors had not 
entered into any covenants inconsistent with that 
right.—Porter v. Drew. English High Court, C. P. 
Div. 28 W. R. 672. 


SHIPPING—DEVIATION IN ORDER TO SAVE PROP- 
ERTY—LOSS OF CARGO.—By the terms of a charter- 
party the defendants’ ship was to carry a cargo of 
wheat belonging to the plaintiffs from Cronstadt to the 
Mediterranean, the usual perils of the sea excepted. 
In the course of the voyage she went to the assistance 
of another ship called The Arion, which was in dis- 
tress, and the master of defendants’ ship agreed to 
tow The Arivn to the Texel, which was out of his 
course, for asum of £1,000. Whilst proceeding to- 
wards that port the defendants’ ship got ashore, and 
she and her cargo were lost. The jury found that it 
was not reasonably necessary to take The Arion to the 
Texel in order to save the lives of those on board of 
her, but that it was in order to save her and the cargo. 
In an action by the plaintiffs for the value of the car- 
go: Held, that the defendants were liable, a deviation 
being justifiable only where it is necessary in order to 
save life.—Scaramanga v. Stamp. English Court of 
Appeal, 28 W. R. 691. 

TRADE-MARK—TEST OF SIMILARITY—“‘CALCULATED 
TO DECEIVE.’’—W & Co., brewers, applied to register 
a trade-mark. The proposed mark consisted in a 
ehurch inclosed in an equilateral triangle placed 
within a larger triangle so as to leave a border of uni- 
versal width within which were the words ‘Beccles 
Brewery. Established 1830.’’ Application was op- 
posed by B & Co., brewers, whose trade-mark was a 
plain triangle, which, as they were in the habit of 
using it, was colored red. Held, per JAMES and 
BRETT, L.JJ.. dis. COTTON, L. J. (affirming the de- 
cision of JESSEL, M. R.) that W & Co.’s tra ie mark 
was calculated to deceive. The words ‘‘calculated to 
deceive’’ in sec. 6 of the trade marks registration act 
of 1875 ought to be construed liberally so as to ad- 
vance the remedy and_ repress the mischief. 
There might be a substantial difference if the marks 
were used in black and white; but the act said noth- 
ing about color, and if both marks were in practice 
colored the same way the difference might disappear. 
—Re Worthington. English Court of Appeal, 42 L. 
T. (N. S.) 563. 

MEANING OF ‘‘ PERSON ’’ IN STATUTE—SALE OF 
POISONS BY CORPORATION.—By the Pharmacy act 
of 1868 (31 & 32 Vict. ch. 121), sec. 1, it is unlawful 
for ‘‘any person,’’ without being qualified under the 
act, ‘‘to sell or keep open shop for retailing, dispens- 
ing or compounding poisons,’’ and by sec. 15 ‘‘any 
person” doing so is liable to a penalty. Defendants 
were a company registered under the Companies Act 
1862 and 1867. Their business included a department 
for the sale of drugs, and for retailing and compound- 
ing poisons. The manager of this department, who 
was paid by salary, but was also a shareholder in the 
company, was qualified under the Pharmacy Act, be- 
ing a registered chemist, and his assistants were duly 
qualified. The managing director was not qualified. 
Plaintiffs sued defendants to recover a penalty under 
sec. 15 for selling poisons. Held (reversing the judg- 
ment of the Queen’s Bench Division), that the de- 
fendant company was not a ‘‘person’’ within secs. 1 
and 15, and therefore was not liable.—Pharmacutical 
Society v. London, etc. Assn. English Court of Ap- 
peal, 42 L. T. (N. 8.) 569. 


LARCENY BY ADULTERER.— The prisoner, who 
Was previously on familiar terms with prosecutor’s 
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wife, hired a cart, and told the owner to send it to the 
prosecutor’s house to convey furniture for the woman 
whom he would find there to another address which he 
gave to the carter, aud where the wife had previously 
engaged rooms without her husband’s knowledge. 
The cart was sent as directed, and furniture loaded, 
the wife being present, and the husband absent, and 
the prisoner not being at the loading. The wife ac- 
companied the cart to the lodgings. The prisoner did 
not appear until the next night, which he passed with 
her there, and then lived there in adultery with the 
wife for some days afterwards, using the’ furniture. 
The jury having convicted the prisoner of stealing the 
furniture, the court aflirmed the conviction.—Reg. v. 
Flatman. English High Court, C. C. R.42 L. T. (N. 
S.) 159. 


COMMON CARRIERS — LOss OF DOG CARRIED BY 
RaILWAY—SPECIAL CONTRACT— CONDITION LIMIT- 
ING COMPANY’S LIABILITY — REASONABLENESS OF 
CONDITION. — The plaintiff delivered a dog, of 
the value of ten guineas, to the defendants to be 
carried by them on their railway, and at the same 
time signed a printed ticket containing a condition 
that the company would not be liable in any case for 
loss or damage to any dog above the value of 5/., un- 
less a declaration of its value, signed by the owner or 
his agent at the time of booking, should have been 
given to them, but no such declaration of value 
was made or given by the plaintiff, and the or- 
dinary rate of carriage only was paid by him. The 
dog being lost in transit by the railway, the plaint- 
iff sued the defendant for its value in the county 
court, when the judge found, as a fact, that the 
dog was lost without any neglect or default of 
the servants of the defendants; but being of opin- 
ion that the condition was unjust and unreasona- 
ble, he gave judgment for the plaintiff for ten guineas. 
Held (affirming the judgmext of the county court 
judge). on the authority of Peek v. North Stafford- 
shire R. Co., in House of Lords, 8 L. T. )N.S.) 
768; 10 H. of L. Cas. 473, that the condition was un- 
just and unreasonable within the Railway and Canal 
Traffic Act, 1854, sec. 7, as it contained no exception 
for loss or damage occasioned by the negligence or 
wilful misconduct of the company or their servants, 
and that the plaintiffs was therefore entitled to judg- 
ment. Harrison v. London, Brighton & South Coast 
Railway Co., 6 L. T. (N. 8.) 466;2 B. & S. 122, so 
far as it holdssuch a condition to be reasonable, is 
overruled in Peek’s Case. Lewis v. Great Western 
Railway Co., inthe appeal court, 37 L. T. (N. S.) 
774; L. R.3 Q. B. Div. 195, distinguished.—Ashenden 
v. London, ete. R. Co. English High Court, Ex. 
Div. 42 L. T. (N. S.) 586. 





NOTES OF REOENT DECISIONS. 





FIXTURES—Gas FIXTURES—MIRRORS.—1. Neither 
gas fixtures attached to gas pipes in a building, nor 
mirrors put up after the house is built, and held in 
place by hooks or supports, some fastened with screws 
to the wood-work and others driven into the walls, 
and whieh are capable of being easily detached with- 
out injury to the walls, are fixtures. 2. A former 
owner, in applying fora loan on mortgage, repre- 
sented that the gas fixtures and mirrors would go 
with the house, but no mention of them was made in 
the mortgage. Held, that the statements did not 
change the character of the property nor affect subse- 
quent purchasers for value who had no notice of them. 





New York Court of Appeals. Opinion by RAPPALLO, 
J.—McKeage v. Hanover Fire Ins. Co. 


STRAY CATTLE — MEANING OF ‘‘RUNNING AT 
LARGE.’’---Where animals escape after due precau- 
tion to secure them has been taken, without fault or 
negligence on the owner’s part, and he makes imme- 
diate and suitable efforts to recover them, they can 
not be said to be ‘‘running at large’’ in the sense of 
the words as used in chap. 549 of the Laws of 1862, as 
amended by Laws of 1867, chap. 841. The phrase, 
‘*running at large,’’ implies permission or assent, or, 
at least, some fault on the part of the owner. New 
York Supreme Court. Opinion by GILBERT, J.— 
Coles v. Borns. 


DAMAGES — UPON BREACH OF CONTRACT FOR 
WORK AND MATERIALS.—Plaintiff agreed to furnish 
and defendant to receive a certain quantity of iron 
work ata stipulated price. Aftera part of the iron 
work had been delivered defendant refused to receive 
the remainder. In an action upon this contract, held, 
as the quantity which he furnished bears to the whole 
that plaintiff was entitled to recover for the iron work 
furnished such a proportion of the whole contract price 
quantity contracted for; and in addition to that the 
profit which he would have made if he had been 
allowed to complete his contract, together with the 
damages he incurred in providing means for furnish- 
ing the residue of the iron work called for by the con- 
tract, but not delivered because of the defendant’s 
breach. More succinctly stated, the rule is, reeom- 
pense tothe plaintiff for the part performance, and 
indemnity for his loss in respect to the part unexecut- 
ed. Hale v. Trout, 35 Cal. 229; Black v. Woodrow, 
38 Md. 194; Friedlander v. Pugh, 43 Miss. 111; Clark 
v. Marsiglia, 1 Denio, 317; Phil., W. & B. R. Co. v. 
Howard, 13 How. 307-344. Supreme Court of Cali- 
fornia. Opinion by SHARPSTEIN, J.—Upstone v. 
Weir. 

EXPRESS COMPANY—DUTY AS TO DELIVERY—LI- 
ABILITY FOR DELIVERY TO WRONG PERSON.—An ex- 
press company belongs to that class of carriers who 
undertake to make a personal delivery of the goods to 
the consignee. Itis held to great strictness in the 
performance of this duty. Such company, although 
it may not have been the first carrier to which the 
package was delivered, yet if its line extends to the 
point of destination, and it receives the package, its 
duty is to make personal delivery in accordance with 
the address on the package, and if it is delivered e!se- 
where than as addressed, or to a wrong person, the 
company is liable for the consequent loss. In this case 
a party forged a telegram in the name of another per- 
son, requesting a national bank to forward to Gaines- 
ville, Florida, $500 to this other person; upon the tel- 
egram being received, and the agent of the other per- 
son giving his note for the money (which was subse- 
quently paid, ) the national bank forwarded the money 
as desired by express. The express company deliv- 
ered it to the sender of the telegram. The agent mak- 
ing the delivery knew that the party was a stranger 
who had just arrived in town. The keeper of the ho- 
tel, with whom the stranger lodged, called with the 
stranger for the package aud treated him as the party 
to whom it was addressed, but there was no identiti- 
cation or request by the agent for an identification. 
Held, that while the hotel-keeper may have been a 
person known to the agent as a man worthy of trust 
and confidence, the company was liable for the loss 
occasioned by the delivery to the wrong person. Su- 
preme Court of Florida. Opinion by Werstcort, J. 
—Southera Ex. Co.v. Van Meter. 








76 THE CENTRAL 


LAW JOURNAL. 








SUPREME COURT OF PENNSYLVANIA. 


February-June, 1880. 


DISBARMENT OF ATTORNEY — EFFECT OF SET- 
TLEMENT WITH CLIENT.—1. The power of a court to 
admit as an attorney at law to its bar a person possess- 
ing the requisite qualifications, and to remove him 
therefrom when found unworthy, has always been 
recognized, and can not be questioned. The power 
of removal for just cause is as necessary for a due ad- 
ministration of law as that of admission. 2. A settle- 
ment made with a client and the entry of a nolle pros- 
equi in a criminal prosecution against the attorney af- 
ter his arrest, and after an application by the client 
to the board of censors of the law association, does 
not operate as an absolution and remission of the of- 
fense. The exercise of the power of the court is not 
to enforce civil remedies between the parties, but to 
protect the vourt and the public against an attorney 
guilty of unworthy practices in his profession. Af- 
firmed. Opinion by MeRcuR, J.—In re Davies. 8 
W. N. 457. ‘ 


MUNICIPAL CORPORATIONS — LIABILITY OF, FOR 
INJURIES SUFFERED FROM ACTS OF CROWDSIN THE 
STREET.—A was injured while crossing a street ina 
borough, by the firing of a cannon by a crowd of men. 
The jury found in a special verdict that the firing had 
been going on for some hours, without any special 
authorization from the borough authorities, and that 
a policeman standing by at the time did not interfere 
to stop it. The borough was specially directed by act 
of assembly to appoint policemen to preserve the 
public peace, remove nuisances, etc. In an action by 
A to recover damages for said injuries: Held, that the 
borough was not liable. Admitting that the crowd 
constituted a nuisance of the worst kind, it was yet 
not one that conld be abated by the use of ordinary 
appliances; it could be only removed by the police, 
and for the doing or misdoings of this force the mu- 
nicipality is not liable. Cities, boroughs and town- 
ships have frequently been held liable for the neglect 
to maintain in proper repair, highways, sewers, 
wharves, etc., because these functions belong to the 
immediate jurisdiction, and over them they alone have 
control. But the conservation of the publie peace is a 
great public duty put by the Commonwealth in the 
hands of various officers. Such officers are in no 
sense the servants or agents of cities, boroughs, etc., 
and their appointment is merely devolved on munici- 
palities as a convenient mode of exercising a function 
of government. Reversed. Opinion by GORDON, J. 
— Borough of Norristown v. Fitzpatrick. 8W. N. 
459. 


CONSTITUTIONAL LAW — TAXES AND TAXATION— 
EXEMPTION — THE PHRASE ‘‘ INSTITUTION OF 
PuRE PUBLIC CHARITY ’’ CONSTRUED. — 1, A 
**purely public charity’’ within the meaning of art. 
9,sec.1 of the Constitution of Pennsylvania may be one 
in which the designated beneficiaries are to be all of 
one particular religious faith, provided that the per- 
sons to be benefitted are indefinite within the specified 
class. 2. A testatrix by her will provided for the 
foundation of an orphan asylum, the object of which 
was (1) to maintain and educate female orphan chil- 
dren who should have been baptized in the Protestant 
Episcopal Church in the City af Philadelphia; (2) the 
same class of children baptized in the said church in 
the State of Pennsylvania; and (38) all other white 
female children, of certain age, without respect to 
any other description or qualification, except that or- 
phan children of clergyman of the Protestant Episco- 
pal Church should have the preference. There were 
further directions enjoining that the form of worship 


and teaching should be that of the Protestant Episco- 
pal Chnrch; and appointing the bishop of that church 
and his successors perpetual visitor. Held, 1. That 
the fact that the beneficiaries were to be of a particu- 
lar retigious faith did not make the institution any 
less a ‘‘purely public charity.’’ Held, 2. That at any 
rate the persons of the third class were in legal con- 
templetion beneficiaries upon the same title and with 
- he same abstract right as those of the first and second 
classes; and that, therefore, the institution must be 
held to be open to the general public. Held, there- 
fore, that the asylum was exempt from taxation un- 
der the provisions of art. 9, sec. I, of the Constitu- 
tion and the act of May 14, 1874, P. L. 158. Revers- 
ed. Opinion by GREEN, J. GORDON, TRUNKEY and 
STERRETT, JJ., dissenting.—Burd Orphan Asylum 
v. School District. 


+ 





SU PREME JUDICIAL COURT OF MASSA- 
CHUSETTS. \ 


May, 1880. 


STATUTE—INDICTMENT—SUFFICIENCY OF ALLE- 
GATIONS.—Under the statute of 1875, ch. 211, § 2, 
providing that ‘‘whoever shall by intimidation or 
force prevent, or seek to prevent, any other person or 
persons, from entering or continuing in the employ- 
ment of any corporation, company or individual, 
shall be punished, ”’ etc., the allegations in an indict- 
ment thut the defendant, ‘‘did intimidate and did 
seek to intimidate, ’’ are not allegations of any offense, 
and must be rejected as of no value, But an al!lega- 
tion that the defendant ‘‘by force and intimidation, 
did seek to prevent from continuing in the employ- 
ment,’’ ete., is in the language of the statute, and 
sufficient. Opinion by SOULE, J.—Com. v. Dyer. 

LIABILITY OF CITY FOR INJURIES CAUSED BY DOG 
KEPT ON ITS POOR FaRM.—The plaintiff, in pursuit 
of legitimate business, went to the ‘‘Poor Farm,’’ 
owned and used by the defendant city, and was there 
bitten by a dog, which was owned by and licensed 
in the name of the superintendent who was employed 
by the defendant, through the overseers of the poor, 
to superintend the management and working of the 
farm. Said dog was kept with the knowledge of one 
of said overseers and without objection by him, was 
fed with food furnished by said city forcommon use 
at saidfarm, and, during a portion of the time, was 
allowed the run of said farm. In an action against 
the city for the injury so sustained, it was held that the 
defendant was not liable. Opinion by LorpD, J.— 
Collingill v. Haverhill. 


CRIMINAL EVIDENCE — CORROBORATION OF AC- 
COMPLICE. — On the trial of an indictment charg- 
ing the defendant with burning a barn and shed 
in Great Barrington, in the night time of September 
11, 1878, a youth, who was admitted to have been an 
accomplice, was called as a witness, and testified, in 
substance, that on the evening of Saturday, Septem- 
ber 2, he was at certain places with other persons 
whom he named in Great Barrington, and on his way 
home alone about eleven o’clock discovered the de- 
fendant attempting to set fire to the buildings; but 
they were not burned that night; that the defendant 
then said to him that if he would keep still and say 
nothing he would make it all right with him, and that 
the buildings would be burned on the next Saturday 
or Sunday night, and told the witness to be where he 
could have witnesses to prove where he was dur- 
ing those nights, and that after the burning he should 





give out that he burned the buildings himself, and 
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that if he would do so the defendant would make it all 
right with him; that they then separated, and the 
witness went directly home to his father’s house and 
arrived there and was let in by his father a little after 
midnight, and went to bed; that about the middle of 
the following week the defendant met him and gave him 
four ten dollar bills; that on the morning of Monday, 
September 11,the witness heard that the buildings had 
been burned; that several weeks after the fire the de- 
fendant made statements to him amounting to admis- 
sions of guilt; and that once, in the following spring, 
when the defendant and one Warner were working on 
some railroad ties, the witness spoke to the defend- 
ant but could not remember what was said. To cor- 
roborate this witness evidence was offered that he was 
atthe other places and with the persons whom he 
named in Great Barrington on the evening of Septem- 
ber 2, and returned to his father’s house a little after 
midnight, aud his father got up and let him in, and 
he went to bed; that on Sunday, September 10, he 
showed his brother four ten dollar bills, and on sev- 
eral occasions, some days after the fire, he was seen 
to have in his possession one or more ten dollar bills; 
and that in the following spring, at the time when the 
defendant and Warner were at work on the railroad 
ties,the defendant and the accomplice were seen stand- 
ing a few feet off, and the witnessess thought they,talked 
together, but did not know anything they said. The 
defendant objected to this evidence as immaterial, in- 
competent, and not admissible to corroborate the ac- 
complice, and as not tending to corroborate him in 
any material point, but the evidence was admitted 
and the defendant excepted. Held, that the excep- 
tions must be sustained. The whereabouts of the 
witness when not in the defendant’s company on the 
evening of September 2 was wholly immaterial. His 
possession on September 10th, the day preceding the 
night of the fire, and at other times afterwards, of 
bank bills — corresponding in number and amount 
with those that he testified to having received from 
the defendant, but not otherwise shown to have ever 
been in the defendant’s possession—even if it tended 
to show that the witness had been hired to commit the 
crime, had no tendency to prove that the defendant 
was the person who so hired him. None of the testi- 
mony offered in corroboration of the accomplice had 
the slightest tendency to prove any facts connecting 
the defendant with the crime charged, or any partici- 
pation of the defendant with the accomplice at any 
stage of the transaction, or would have been compe- 
tent independent evidence against the defendant for 
any purpose. Except as to the part relating to the 
standing and talking together in the following spring 
(which hardly proved anything) it related wholly to 
facts not shown to have occurred in the presence of, or 
to have been known to the defendant; and, therefore, 
gained no weight as corroborative evidence from the 
facts stated in the bill of exceptions, that the defend- 
ant testifying in his own behalf, denied his guilt, and 
denied all the statements of the accomplice as to the 
interviews before the fire and the payment of the 
money to him by the defendant, and all his state- 
ments connecting the defendant in any manner with 
the fire. Opinion by Gray, C. J.—Com v. Holmes. 


SUPREME COURT OF INDIANA. 
May Term, 1880. 


MORTGAGE SECURING NOTES HELD BY DIFFER- 
ENT PARTIES— PRIORITiES.—A mortgage given to 
secure two or more notes maturing at different dates, 








and assigned to different holders, must be considered as 
if there were as many different successive mortgages as 
of such notes, and the holder of the note first due will 
have priority, and the holders of the other notes will 
come in the same order in which’ the notes mature. 8 
Blackf. 447; 58 Ind. 176; 63 Ind. 460. In this case 
Ditmars, the appellee, was the owner of certain real 
estate under a warranty deed executed by John W. 
Ransdell, who was notoriously insolvent. This real 
estate was incumbered by mortgages as follows: One 
executed by said Ransdell to Deitch; two executed by 
Ditmars, one held by appellant, due May 1, 1874, and 
the other held by Benjamin B. Ransdell, due Jan. 
10, 1875. Of these mortgages the one to Deitch was 
the oldest lien, and next in order was the lien of the 
mortgage held by appellant, while the lien of Rans- 
dell’s mortgage was junior to the other two. The land, 
or the proceeds of its sale, constituted a fund for the 
payment of these mortgages in the order of their 
priority. It is clear that Ditmars had the right to pay 
off the mortgage to Deitch. and for the amount of such 
payment to receive credit upon his unpaid purchase 
money, evidenced by his two notes, held by appellant 
and Benjamin B. Ransdell. But he could not in a 
court of equitable jurisdiction claim credit for such 
payment in a manner to defeat the rights of appellant 
as between himself and Ransdell, the holder of the 
junior mortgage. Ditmars was entitled to a credit for 
his payment of the Deitch note and mortgage on his 
unpaid purchase money, but as the amount of such 
payment was much less than the amount of his note 
held by said Ransdell, it is certain that he was not en- 
titled to any credit on account of such payment on the 
appellant’s note and mortgage. Reversed. Opinion 
by Howk, J.—Breckingham v. Ditmars. 


Law OF DESCENT—RIGHTS OF SECOND WIFE IN 
LANDS OF DECEASED HUSBAND — STATUTE CON- 
STRUED.— Action by appellant, as plaintiff, against ap- 
pellees for partition of certain real estate. The court 
found the following facts: That John Hendrix was at 
the time of his death the husband of the plaintiff and 
the owner in fee of the lands described, which were 
purchased by him after he and the plaintiff were mar- 
ried; that said lands were sold by the sheriff upon a 
judgment taken against said John during said mar- 
riage anda deed issued by said sheriff to one Stunk- 
ard, who has since conveyed different parcels to the 
defendants, the plaintiff not having been a party to 
said judgment or to any of said conveyances; that the 
plaintiff was the second wife of the said John 
Hendrix, who died without issue by the plaintiff, but 
left children by a former marriage, who are still living; 
that the lands are indivisible; that the plaintiff is of 
the age of seventy-five years and her life estate in said 
lands is of the value of $125. Upon the foregoing 
facts the court found the following conclusions of law: 
that the plaintiff is entitled to a life estate in one-third 
of the lands, but is not entitled to a fee simple interest 
therein; that said lands are not susceptible of division 
and when sold the plaintiff shall receive $125 of the 
proceeds. Held, the childless wife of a deceased hus- 
band who has children alive by a previous wife, takes 
a life estate only in that part of the land owned by 
her husband at the time of his death, which descends 
to her. 10 Ind. 566; 11 Ind. 380; 24 Ind. 422; 31 Ind. 
69; 48 Ind. 60; 1 R. S. 1876, 412. The statute also pro- 
vides that ‘‘a surviving wife is entitled, except as in 
section 17 excepted, to one-third of all the real estate 
of which her husband may have been seized in fee 
simple at any time during the marriage, and in the 
conveyance of which she may not have joined in due 
form of law.’’ 1R. 5S. 413, sec. 27. Holding, under 
the statute of descents, as construed by this court, 
that such wife would take only a life estate in the 
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* lands which her husband actually owned at the time 
of his death, it would be an anomoly in judicial de- 
cision if it should also be held that she would take an 
estate in fee simple in lands which her husband did 
not own at the time of his death, but which were then 
owned by parties claiming under conveyance from or 
by him, executed during the coverture, but in the ex- 
ecution of which she had not joined. Under the sher- 
iff’s sale and conveyance the purchaser took the abso- 
lute title and estate of John Hendrix therein, subject 
to the plaintiff’s inchoate estate in the one-third part 
thereof during her natural life. Affirmed. Opinion 
by Howk, J.—WORDEN, J., dissenting (NIBLACK, J. 
concurring with him) says: Ican not concur in the 
conclusion reached by a majority of the court. 
Section 27 (quoted above) provides for just 
such a case as this. The plaintiff was the surviving 
wife, and she has not joined in any conveyance of the 
land, though it passed from her husband in his life- 
time, and she is entitled to one-third of itin fee. 
Under this seetion she does not take by descent from 
her husband but by virtue of her marital mghts. The 
fee was substituted for dower. 40 Ind. 575. Section 
17 of the act provides that, ‘‘If a husband die testate 
or intestate, leaving a widow, one-third of his reai 
estate shall descend to her in fee simple, free from the 
demands of all creditors, provided, etc.’’ This sec- 
tion contemplates cases where the husband dies seized 
of the land, and’ provides that one-third of it, except 
as provided in the proviso, not necessary to be here 
noticed, ‘‘shall descend’’ to the widow. The proviso 
of section 24 provides ‘‘thatif aman marry a second 
or other subsequent wife, and has by her no children, 
but has children alive by a previous wife, the land 
which at his death descends to such wife, shall at her 
death, descend to his children.’? This proviso ap- 
plies only in cases where the husband dies seized of 
the land. ‘This is shown by the language of the pro- 
viso taken in connection with the other sections of the 
statute. By its terms it applies only to cases where 
the land ‘‘descends to such wife.’’ This is the case 
where the husband dies seized as provided for by the 
17th section; but this is not the case under the 27th 
section. A leading object of the proviso is to cast the 
descent upon the children of the husband. The lan- 
guage is, ‘‘the land which at his death descends to 
such wife, shall at her death descend to his children.’’ 
This proviso can not be carried out, and was not in- 
tended to apply in cases where the land had been 
parted with by the husband, or had been sold on exe- 
cution against him; for in such case the third could 
not descend to his surviving wife, nor could that third, 
at her death, descend to his children. The legisla- 
ture did not intend by the proviso to the 24th section 
to limit the right of a second or other subsequent wife 
to a life estate only in one-third of the land in cases 
where it had been sold by the husband in his life time, 
or had been sold on execution against him, so that his 
heirs could take nothing in it after the death of the 
surviving wife, but only in cases where his heirs 
would take the wife’s third after the death of the 
surviving wife.—Hendrix v. Sampson. 


CONSTITUTIONAL LAW—AMENDING THE CONSTI- 
TUTION—DEFECTIVE LEGISLATIVE ACT.—On May 
12, 1880, the appellee was indicted, as inspector of an 
election, for refusing to receive the vote of an elector, 
James V. Kelso. By proper proceedings in the court 
below the question presented here is whether or not 
the proposed amendment to the Constitution of the 
State, according to the facts stated in the reply to the 
special answer, was ratified according to law aud be- 
came a part of the Constitution. BIDDLE, J., speak- 
ing for the majority of the court, says: ‘‘We can 
find no authority, either in the Constitution of 1816 or 
in the Constitution of 1851, or in the legislative acts 





upon the subject, by which a Constitution or any of 
its separate articles, or any amendment thereto, could 
be adopted or ratified by a plurality of the votes of 
the electors, or by one less number than a majority of 
the whole number cast at that election.’’ And fur- 
ther: ‘‘This court holds that it requires at leasta 
majority of all the votes cast at the same election to 
ratify a constitutional amendment. We also hold 
that as the actof March 10, 1879, is defective in not 
providing for the count of the aggregate number of 
votes cast throughout the State on the day of the elec- 
tion, or in not providing some means to find out the 
whole number of votes cast, by which it might be 
learned what proportion the number cast in favor of 
the ratitication bore to the whole number, there is no 
source: from which this court can ascertain whether 
the amendments received a majority of all the votes 
cast at the election or not. As the amendment was 
submitted upon the day of the general spring elections 
throughout the State, and as there were, by law, of- 
ficers to elect at the same time in the various counties, 
it must be presumed that other votes than those for or 
against the amendment were cast at the same time. 
From the peculiar ballots used in voting upon the 
amendment, many electors may have voted ‘no’ and 
‘yes’ upon the question of the amendment. which 
votes would not be counted; such also would be 
counted in estimating the whole number of electors 
voting. It is also held that the Constitution must re- 
main as it was before the amendment was submitted, 
until it shall affirmatively appear that the amendment 
is ratified. As it does not thus affirmatively appear, 
we must hold that the amendment is not ratified by a 
constitutional majority. The opinion, therefore, of 
this court is that it requires a majority of the electors 
of the State to ratify an amendment to the Constitu- 
tion; but that the whole number of votes cast at the 
election at which the amendment is submitted may be 
taken as the number of electors in the State.’’ The 
court below erred. Appeal sustained at the costs of 
the appellee. NIBLACK and ScoTT, JJ., dissented, 
holding that the amendment was lawfully ratified.— 
State v. Swift. 








QUERIES AND ANSWERS. 





[*4* The attention of subscribers is directed to this depari- 
ment, as a means of mutual benejit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject- 
ed. Anonymous communications are not requested. } 


QUERIES. 


15. It is entirely compatible with the rules of common 
law to limit a remainder after the estate of a tenant in 
tail, to take effect if he die without issue. The statute 
of various States, among others Kentucky, turns estates 
tail into fee-simple estates. Can a remainder be limited 
after such a statutory fee-simple estate? STUDENT. 

Louisville, Ky. 





16. Can a notary public who is both a stockholder and 
director in a bank protest paper belonging to the bank? 
Ss. 





ANSWERS. 


6, [11 Cent. L. J.37:] D is not affected with notice of 
the conveyance from Ato B. St. John v. Conger, 40 Ill. 
537; Moore v. Hunter, 1 Gilm. (Ill.) 331. za J. M. R. 

Winchester, Ill. 
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CURRENT TOPICS. 





A somewhat notorious case in New York, in which 
a couple of brokers were found in possession of cer- 
tain bonds, the property of another firm of brokers, 
affords a commentary on the rights of a finder. The 
views of the counsel for the finder, says the Daily 
Register, seemed to be that he who finds the property 
of another is not only entitled to the reward that the 
owner may offer, but he may hold it till a reward is 
offered, and may hold it even then till amore adequate 
one is promised. The courts have never gone so far 
as this, and never will. This would not be reward 
but ransom. A thing found is nota thing captured. 
The finder is not allowed by law to take the position 
of an enemy and exact terms of capitulation. He is 
not at liberty to secrete the waif or estray as if it were 
booty, and await the appeal of an adversary. His 
good luck puts him under a duty to the owner. He is 
a bailee; having, it is true, good title, usually, against 
all the rest of the world, but a certain, immediate 
and active duty toward the owner, known or unknown. 
It is a part of his good luck that if he find the owner 
he is entitled toareward. But this reward is not for 
the good fortune of finding what did not belong to him; 
itis due, if at all, because of his reasonably prompt 
and active service in restoring the thing found. If 
he conceals the treasure he so far forfeits the claim to 
reward. If he persists in concealment, whatever ul- 
terior intention he may have of restoring it after a 
better offer, and meanwhile the owner lawfully regain 
possession, his claim is gone. A finder, then, even 
though he be a stockbroker, is not entitled to hold for 
arise; and an offer of an increased reward, exacted 
by suppressing the fact of having found, would not 
be a binding promise in favor of the wrongdoer. The 
finder must take the reward as offered, or must him- 
self go forward with prompt information and require 
a reasonable compensation. If he has a right to that, 
in case no reward has been offered, or in excess of an 
unreasonably small reward, it is because of the just 
fulfilment of the duty of disclosure, and can not be 
enforced by withholding disclosure. 





The decision of the Supreme Court of Indiana in 
the case of State v. Swift, which will be found among 
our abstracts published this week, (ante, p. 78) has 
received on the one hand much adverse criticism from 
the press of one political party whose interests in the 
coming election it is supposed to have advanced, and 
on the other a good deal of unnecessary praise from 
the party whose cause it is thought to further. It 
seems, however, that the decision of the court is sup- 
ported by a majority of the cases on the point, although 
a number of respectable authorities may be cited which 
hold toa contrary doctrine. The question was as to 
the adoption of certain constitutional amendments, 
and what constituted a ‘‘majority of the electors.’’ 
The amendments were voted upon at town elections, 
and although they received a majority of the votes cast 
upon the particular questions, they did not receive a 
majority of all the votes cast at the same time for town 
officers. The majority of the court held that they 
must at least receive a majority of all the votes cast at 
the same election. Among the cases which sustain 
this ruling, is that of State v. Winkelmeier, 35 Mo. 
103, where an act of the Legislature gave permission 
to municipal corporatiuns in St. Louis County to allow 
the sale of refreshments on any day inthe week, when 
authorized by a majority of the legal voters of the res- 
pective cities. A vote for such permission réceived 








5,000 affirmative to 2,000 negative votes out of a vote 
of 13,000 cast for city officers on the same day. It was 
held that the measure had not” received a majority 
within the meaning of the statute. See also Taylor v. 
Taylor, 10 Minn. 107; Bayard v. Klinge, 16 Minn. 249; 
Everett v. Smith, 22 Minn. 58. Soin Illinois it is held 
that a majority of the legal votes cast at the election, 
not a majority of those voting on any partic- 
ular question, is a constitutional majority of the 
voters of the county. On the other hand in 
Wisconsin an opposite rule has been maintained, and 
on grounds apparently difficult to answer. In Gilles- 
pie v. Palmer, 20 Wis. 544, it was held that an act ex- 
tending the right of suffrage to colored persons, and 
conditioned to become a law on receiving ‘‘a majority 
of all the votes cast at the next general election,’’ was 
adopted upon receiving a majority of all the votes cast 
on that subject at such election. Donner, J., said: 
**Under the provisions of our Constitution, as well as 
of other Constitutions, persons are elected to a par- 
ticular office who have a majority of the votes cast— 
not for the candidates for some other office, but for 
the candidates for that office. Measures or laws are 
also declared adopted or rejected according as they 
receive or fail to receive each a majority of the votes 
cast for or against it. To declare a measure or law 
adopted or defeated—not by the number of votes cast 
directly for or against it, but by the number cast for 
and against some other measure, or for the candidates 
for some other office or offices not connected with the 
measure itself—would not only be out of the course 
of ordinary legislation, but so far as we know, a thing 
unknown in the history of constitutional law. Dixon, 
C. J., added that there was nothing to show that ‘‘the 
framers intended that votes cast at the same election 
upon other subjects should be counted either for or 
against the law for extending the right of suffrage. 
Such a provision in the Constitution of a State would 
be an anomaly in our system of government. It 
would be contrary to the fundamental Amer ican idea, 
which is that in all popular elections the will of a ma- 
jority of the voters voting upon any subject or ques- 
tion admitted shall prevail.’’ And see Cass Co. v. 
Johnson, 5 Cent. L. J. 506. 





RECENT LEGAL LITERATURE. 





RECENT REPORTS. 


The reports seem to come from the press with in- 
creasing rapidity ; the thirty-ninth volume of Michigan, 
the twelfth of Rhode Island, the twenty-third of Kan- 
sas, the fifth volume of Bradwell’s and the second of 
Hawley’s Criminal Law Reports,reach our table ina 
single week—in all over 3,500 pages of solid legal mat- 
ter. The thirty-ninth- volume of the Michigan Re- 
ports has no less than 900 pages, index and table of 
cases included, and contains the opinions filed in the 
Supreme Court from June 11 to November 22, 1878. 
The twelfth volume of Rhode Island Decisions has 





Cases Decided in the Supreme Court of Michigan from 
June 1l to November 22, 1878. Henry A. Chaney, State 
Reporter. Vol. 39. Lansing: W. 8. George &Co. 1880. 

Beports of Cases Argued and Determined in the Su- 
preme Court of Rhode Island. Vol. 12. Arnold Green, 
Reporter. Boston: Houghton, Mufflin & Co. 1880. 

Reports of Cases Argued and Determined inthe Su- 
preme Court of the State of Kansas. A. M. F. Randolph, 
Reporter. Vol. 23. Topeka: G. W. Martin. 1880. 

Reports of the Decisions of the Appellate Courts of 
the State of Illinois. By James B. Bradwell. Vol. 5. 
Chicago: Chicago Legal News Co, 1880. 
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fewer pages—less than 700—but what he loses in quan- 
tity the Rhode Islandslawyer gains in the appearance 
of his book shelves—the volume, it is needless to add, 
comes from the Riverside Press. The cases reported 
were decided from 1878 to 1880. The twenty-third 
volume of the Kansas Reports embraces the opinions 
filed at the July term of 1879 and the January term of 
1880. The fifth volume of Bradwell’s Reports con- 
tains all the remaining opinions of the Illinois Appel- 
late Court of the first district up to March 29, 1880, of 
the second district up to the June term 1880, of the 
third up to the May term 1880 and a part of the opin- 
ion of the fourth district of the February term 1880. 

The leading cases, and all those of general interest 
in these reports, except the last one, have already ap- 
peared in full or have been noted in this JOURNAL, 
and it is therefore not necessary to refer to them again 
at this time. 

It is upwards of two years, we believe, since the first 
volume of Mr. Hawley’s Criminal Law Reports was 
issued, which fact shows that the cases on criminal 
law which can be said to be ‘‘leading’’ are not nu- 
merous. A volume on any other topic as extensive as 
this might easily find material in afew months. Per- 
haps, however, the editor of this series is more desir- 
ous that his cases should be novel than that his vol- 
umes should be issued with rapidity. Looking over 
the volume before us, we can not help remarking that 
every case appears to be just such a one as should be 
included in a work like this, and that none seem to be 
here which had better have been omitted. When we 
have spoken of the selection of cases, and the hand- 
some typographical appearance of the book, we have 
said all that it deserves. The publishers work is ex- 
cellent. But outside of the feature which we have 
just referred to, the editor has little to show. Very 
few cases are annotated, and in those that are thus 
treated, the notes are meage and fragmentary. To 
State v. Dickinson, 41 Wis. 299 for example, just a 
page and a half are devoted to the subject of dying 
declarations in criminal cases. Four cases only are 
cited, and no mention is made of the celebrated dis- 
cussion which the question has lately received at the 
hands of Chief Justice Cockburnand Mr. Pitt Taylor. 
Nevertheless, to the criminal practitioner, who will 
not feel like purchasing all the State Reports in order 
to optain all the important current criminal cases, Mr. 
Hawley’s Reports will be indispensable. 


ABBOTT’S NATIONAL DIGEST. 


The eighth volume of this useful work contains a 
digest of the following volumes of Federal Reports: 
94-99 U. S.3 Cliff.,14 and 15 Blatchf., 7 Biss., 1,2 and 
3 Hughes, 4 and 5 Saw., 2 Low., 15-18 N. B. R., 2 
McArthur, 4 Dillon, 8 Ben., 12, 13 and 14 Ct. of 
Claims, and the United States decisions in the current 
law periodicals; also the acts of Congress in the twen- 
tieth volume of the statutes at large. It is prepared 





American Criminal Reports. A series designed to 
contain the latest and most important criminal cases 
determined in the Federal and State Courts in the United 
States, as well as selected cases important to American 
lawyers, from the English, Irish, Scotch and Canadian 
Law Reports, with notes and references. By John G. 
Hawley, Prosecuting Attorney of Detroit. Vol. II. Chi- 
cago: Callaghan & Co. 1880. 

A Digest of the Reports of the United States Courts, 
and of the Acts of Congress from July, 1877, to May, 1880. 
By Benj. Vaughan Abbott. Vol. VIII. New York: George 
S. Diossy. 1880. 








| after the style of the previous volumes and has 636 


pages in all. 





NOTES. 


—tThe rights of ticket holders of theatres were con- 
sidered ina late case in Pennsylvania. A suit was 
brought in Philadelphia against the lessee of the Arch 
Street Theatre, by a colored man who had bought a 
ticket for himself and wife, but had been refused ad- 
mission to the performance, and there were damages 
for the plaintiff. The Supreme Court of Pennsyl- 
vania, to which the case was taken on an alleged error 
in the proceedings, after deciding the question of er- 
ror, lays down the following principles relative to the 
rights of the purchasers of tickets to a performance: 
**Whether the tickets conferred merely a license or 
something more is immaterial. If they gave only a 
license to enter a theater and remain there during the 
performance, it is very clear that the agents of the 
defendants had no right to revoke it as they did and 
summarily eject plaintiff and his wife from the build- 
ing in such a manner as to injure her. We incline to 
the opinion, however. that as purchasers and holders 
of tickets for particular seats they had more thana 
mere license. Their right was more in the nature of a 
lease, entitling them to peaceable ingress and egress, 
and exclusive possession of the designated seats dur- 
ing the performance on that particular evening.’’ 


—We find in an exchange certain anecdotes of an 
eminent lawyer ina city in one of the Eastern States, 
which will certainly bear reprinting, even though we 
are compelled to omit the name of the State court 
against which they are directed. Some years ago the 
lawyer in question was counsel for a female client, but 
did not receive a decision in his favor although justice 
and equity would have warranted it. As he and his 
client were leaving the court-room, the lady, who was 
well-known as the exponent of woman’s rights, said 
to him, ‘‘That was rank injustice.’’ ‘‘Certainly, 
madam,’’ he replied. ‘‘Mr.—— ’’ the lady contin- 
ued, ‘*‘when we women get a chance to sit on that 
bench, such injustice will not be possible.’’ With a 
smile the lawyer said: ‘‘Madam, never expect to see 
a greater set of old women than are at present on the 
Supreme Court bench.’’ A short time ago, 
while in a street car, he was observed by one of the 
younger and lesser lights of the bar, who was ac- 
quainted with him, reading a sheep-covered book, 
and the young man, catching his eye. said: *‘‘Ah, 
Mr. —— , reading law? I thought you knew the law, 
and it was for youngsters to study it.’’ Gravely he 
replied, ‘‘I am not reading law; Iam reading one of 
the decisions of the Supreme Court.’’ The best, 
however, of all, whose accuracy is vouched for by 
many persons, is a little passage-of-arms be- 
tween Mr. and the chief justice. During a trial 
Mr. ——, while calmly arguing a legal point to the 
full bench, was interrupted by Chief Justice ——, who 
said: ‘*Mr. ——, you know thatit is not the law of 
this State.’’ Without the change of a musele, with- 
out an elevation of bis voice, with only a little pallor 
about the temples to show that he felt the insult, Mr. 
—— said, ‘‘I beg your honors’ pardon. It was the 
law in this Commonwealth until your honor just 
spoke.’’ The emphasis on the ‘‘was,’’ the nice dis- 
crimination between ‘‘your honors’,’’ the full bench, 
and ‘‘your honor,’’ who had criticised him, caused 
the burly chief justice’s face to assume a redder tint 
than high living had already implanted on it. 
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